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PREFACE 

TO 

THE  SECOND  EDITION, 


This  small  volume  is  founded  on  about 
seventy  text-books,  wbicli  are  referred  to  in 
it  as  often  as  any  use  has  been  made  of 
them,  and  in  other  instances  where  a  re- 
ference to  them  seemed  desirable.  And  it  is 
designed  as  a  Companion  to  the  Author's 
Manual  of  Equity,  which  has  long  been 
used  for  examination  by  the  Council  of 
Legal  Education  at  Lincobi's  Inn,  and  a 
seventh  edition  of  which  has  recently  been 
published. 

The  Student  may  not  be  able  to  resort  to 
the  treatises  on  the  more  specific  heads  of 
Law  which  are  cited  in  these  pages ;  but  it 
will  of  course  be  necessary  for  him  to  pass 
on  &om  the  perus€kl  of  this  book  to  the  study 
of  some  other  general  Text-books.  And  from 
their  comprehensiveness,  and  the  very  able, 
agreeable,  and  instructive  style  in  which 
they  are  written,  the  Author  would  recom- 
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mend  him  to  read  Broom's  "  CommeD- 
taries  on  the  Common  Law^  designed  as 
introductory  to  its  Study/'  and  then,  if  he 
has  the  time  at  his  command,  to  take  up 
Stephen's  Commentaries,  Chitty's  or  Addi- 
son's Contracts,  Addison's  Torts,  the  works 
of  Mr.  John  William  Smith  on  Leading 
Cases  and  on  Contracts,  and  Best  on  Evi- 
dence.* These  form  a  comprehensive  and 
yet  very  compendious  collection  of  general 
Text-books ;  and  the  Student  will  find  it 
highly  desirable  not  merely  to  consult  them 
occasionally,  but  to  possess  and  peruse  them. 
Another  course  for  the  Student  to  adopt, 
would  be,  first  to  read  through  this  Manual 
once  or  twice  by  itself;  and  then  to  consult 
those  works,  as  referred  to  in  this  book,  when 
^he  peruses  it  for  the  second  Or  third  time. 

*  Mr.  Broom's  Commentaries  extend  to  Practice, 
which  is  generally  excluded  from  this  Manual,  except 
so  far  as  regards  the  nature  of  the  different  actions  and 
proceedings  other  than  by  action.  And  thej  include 
Criminal  Law,  which  forms  no  part  of  the  subject  of  these 
pages.  The  student  will  find  these  Commentaries,  the 
work  of  Mr.  John  William  Smith  on  Contracts,  and  the 
works  of  Mr.  Addison,  very  interesting,  as  well  as  very 
profitable.  And  there  is  another  book  by  Mr.  Broom — 
his  work  on  Legal  Maxims — ^which  would  be  most  usefbl 
to  the  student,  though  not  cited  in  these  pages. 
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By  adopting  either  of  these  two  plans, 
he  would  be  enabled  to  enlarge,  explain, 
and  illustrate,  by  memory  or  manuscript 
additions,  what  he  had  read  in  the  following 
pages,  as  well  as  to  find  the  authorities  for  it. 

A  third  plan  may  also  be  mentioned ; 
namely,  first  to  read  Broom's  Commentaries, 
and  then  this  book  once  or  twice  by  itself, 
consulting  afterwards  the  works  to  which 
it  refers,  as  already  suggested. 

But  whether  this  Manual  be  used  as  a 
first-book  or  as  a  second-book,  the  Student 
would  probably  do  well  to  read  it  as  his 
final  t<ext-book.  This  would  tend  to  revive 
and  fix  in  his  mind  some  2,000  leading 
points  of  the  most  constant  recurrence  in 
daily  practice,  as  comprised  in  the  follow- 
ing pages,  besides  other  points,  cases,  and 
reasons,  associated  with  them  by  the  perusal 
of  other  works. 

As,  of  course,  this  work  is  not  at  aU  a 
substitute  for  the  larger  works  above-men- 
tioned— comprising,  as  each  of  them  does^ 
a  mass  of  points,  cases,  and  comments,  neces- 
sarily excluded  from  this — and  as  in  fact 
it  is  entirely  different,  in  its  nature  and  the 
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purposes  for  which  it  is  adapted,  from  the 
works  on  which  it  is  founded,  and  from  all 
other  works  on  Common  Law,  and  there- 
fore cannot  be  regarded  as  competing  with 
any  of  them  ;  so,  on  the  other  hand,  the 
writer  believes  that,  for  the  same  reasons, 
none  of  them  would  serve  as  a  substitute  for 
it ;  and  that  consequently  it  may  be  con- 
aidered  as  simply  an  attempt  to  supply  a 
vacant  place. 

Very  great  has  been  the  expenditure 
of  time  and  thought,  in  selecting,  arrang- 
ing, digesting,  impressing,  .defining,  dis- 
tinguishing, and  qualifying,  which  the 
preparation  of  it  has  involved.  It  bears  the 
same  relation  to  the  text-books  cited 
in  it,  as  those  books  bear  to  the  Re- 
ports and  treatises  on  which  they  are 
founded.  And  in  general,  Jf  the  Eeader 
wishes  to  have  the  unabridged  and  un- 
altered language  of  the  Writers  cited  upon 
any  point,  he  must  turn  to  their  pages,  as 
referred  to,  for  their  precise  language,  as 
Well  as  for  the  cases,  reasons,  illustrations, 
and  other  matter  connected  with  such  point, 
to  be  found  in  their  writings.  To  have 
added  these,  would  neither  nave  been  right 
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towards  those  Authors,  nor.  compatible  with 
the  limited  bulk,  price,  and  design  of  this 
volume. 

To  his  very  learned  friend,  Mr.  O,  D. 
Tudor  (who  has  done  so  much  service  to  the 
Profession  by  valuable  works  on  various 
branches  of  the  Law),  and  to  his  College 
fiiend,  Mr.  George  Miller,  of  Lincoln's  Inn 
and  of  the  Home  Circuit,  the  Author  is 
indebted  for  kindly  perusing  the  proof 
sheets  of  the  first  edition,  and  offering 
some  useful  suggestions. 

Although  the  manner  in  which  the  first 
edition  has  been  received  has  been  most 
satis£Etctory,  both  as  regards  the  opinions  ex- 
pressed in  its  favour,  and  its  sale,  which  has 
been  rapid,  yet  the  Author  has  expended 
great  labour  upon  the  present  edition,  espe- 
cially in  incorporating  many  minute  or 
concise  additions  firom,  and  hundreds  of 
fresh  references  to,  some  recent  text-books, 
of  which  little  or  no  use  had  been  made  in 
the  first  edition. 

The  Author  has  been  very  careful  not  to 

insert  any  points  fi-om  works  which  are  not 

of  recent  date,  unless  such  points  are  also 
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contained  in  works  of  recent  date  referred 
to  by  him.  And  he  has  now  inserted  such 
of  the  subsequent  Statutes,  and  of  the  Cases 
from  the  authorized  reports  published  since 
those  recent  works,  as  appeared  requisite 
to  be  added  in  a  book  of  this  kind. 

The  points  connected  with  Conveyancing, 
though  they  may  have  been  decided  in  the 
Common  Law  Courts,  are  purposely  omitted. 
For  these  the  Eeader  is  referred  to  the 
Author's  Compendium  of  the  Law  of  Keal 
and  Personal  Property. 

The  Author  has  endeavoured  to  render 
the  Index  as  complete  as  possible,  which 
will  not  only  facilitate  reference  to  the 
contents  of  this  book,  on  the  part  of  Prac- 
titioners, but  will  also  direct  them  to  most 
of  the  various  sources  of  further  information 
on  the  subject. 

The  first  edition  contained  a  chapter  of 
70  pages  on  Bankruptcy,  which  was  a  con- 
solidated abridgment  and  arrangement  of 
the  leading  provisions  of  the  two  great 
Bankruptcy  Acts,  in  a  readable  form,  with 
a  few  other  points.  In  this  edition,  that 
chapter  is  omitted,  and  the  present  volume 
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is  confined  to  Common  Law;  bat  yet,  in 
consequence  of  the  addition  of  more  than 
100  pages  of  new  matter  on  Common 
Law,  the  work  is  somewhat  enlarged. 

For  the  imperfections  of  this  attempt,  the 
generous  Beader  will  make  allowance,  when 
he  considers  how  extensive  is  the  field  of 
legal  lore  which  it  has  been  necessary  to 
traverse. 

To  be  very  concise,  and  yet  clear,  is  ad- 
mitted to  be  a  very  difficult  task.  Although 
the  points  comprised  in  the  following  pages 
are  expressed  in  the  smallest  possible  com- 
pass, the  Author  trusts  that  they  are  clearly 
expressed.  The  Student,  however,  may 
probably  regard  this  as  '  a  hard  book.'  But 
how  can  a  book  be  otherwise  than  hard,  in 
some  parts  and  in  some  degree  at  least,  when 
many  of  the  distinctions  and  qualifications 
are  in  their  own  nature  complex  or  refined ; 
and  when  it  contains  such  a  multitude  of 
points  in  a  small  space?  Yet  it  wotdd 
be  infinitely  harder,  and  in  fetct  impossible, 
for  a  Student  to  put  himself  in  possession 
of  the  same  number  of  points,  if  he  had 
to  do  what  the  Author  has  done — if,  besides 
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other  difficult  processes,  he  had  to  collect 
these  points  when  scattered  over  many 
thousands  of  pages  in  many  different 
volumes,  and  intermixed  with  a  count- 
less number  of  other  minor  points  ;  and  if 
he  had  to  pick  up  a  part  of  a  rule  from 
one  book,  another  part  from  another  book, 
and  very  important  distinctions,  qualifica^ 
tions,  or  exceptions,  from  other  books.  The 
difficulty,  in  the  case  of  a  book  like  this, 
is  on  the  very  surface,  and  therefore  strikes 
at  once.  But  it  is  very  far  less  than  the 
more  latent  difficulty  of  mastering  the  same 
number  of  points  in  any  other  way.  In  the 
the  one  case,  tHe  crowding  of  propositions 
on  the  mind  is  of  course  attended  with  a 
sense  of  labor  ;  but  that  labor  is  all  effectual, 
and  is  short.  In  the  other  case,  the  Sti;^- 
dent  passes  on  more  easily  and  pleasantly 
and  he  fancies  he  has  made  great  progress, 
because  he  has  waded  through  a  great  num- 
ber of  pages.  But  if  the  result  of  the  two 
modes  of  study  were  compared,  the  know- 
ledge acquired  in  the  latter  case  would  be 
found  to  be  very  little  more  than  a  general 
and  inaccurate  impression^  limited  to  a  few 
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points,  and  likely  to  fade,  and  incapable  of 
being  revived  without  great  labor ;  whereas 
the  knowledge  acquired  by  the  help  of  a 
book  like  the  present,  would  be  found  to  be 
comparatively  specific,  accurate,  and  com- 
plete, and  would  have  been  gained  in  an 
incomparably  shorter  time,  and  at  a  very 
trifling  cost,  and  may  be  revived  very  easily 
and  speedily. 

To  have  given  explanations,  illustrations, 
and  reasons,  would  doubtless  have  been  of 
great  advantage  ;  but  they  would  have 
rendered  the  book  a  bulky  and  expensive 
volume.  And  where  the  Student  requires 
them,  let  him  have  recourse  to  some  of  the 
text-books  cited,  or  ask  his  tutor  or  a  pro- 
fessional Mend,  for  the  information. 

Whatever  may  be  its  demerits,  a  careful 
perusal  of  this  Manual  would,  in  a  very 
short  time,  put  Students  in  possession  of 
that  which  it  has  cost  the  Writer  nearly 
three  years'  labor  to  produce.  Practitioners 
also  would  find  it  a  convenient  Summary  of 
a  multitude  of  points  most  usually  occurring 
in  daily  practice,  supported  by  a  host  of  refe- 
rences to  text-books  and  statutes,  and  by 
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the  most  recent  cases.  And  the  General 
Reader  would  find  it  neither  a  difficult  nor 
a  disagreeable  task,  to  collect  from  these 
pages  a  body  of  information  most  useful 
to  him  in  daily  life. 

Liwcoln's  Inn  : 
ApriJ,  1864. 


GENERAL  CONTEOTS. 


PARTI. 

(9f  ^rtbalt  $ig^8  anb  SSrongs  conceminj  t^t  person, 
(K|aracler,  or  J^tptation. 

PAOB 

Chap.     I.    Ojt  Corporal  Sbcuiutt         •       •      2 

Chap.-  JI.    Of  Corporal  Liberty  .11 

Chap.  IIL    Of  Securitt  to  Character  akd 

Refutation  .        .        .        .18 

Chap.  IV.    Of  Exemption    from    Personal 

Ansoyange  generally         .        .    30 


PART  n. 

0f  ^nbatt  $19^8  uxih  SSronjs  conormng  i)jt  Sub- 
jects 0f  ^ropertg,  B8  coffxiiabh  at  €amman  JjTak 

TITLE  I. 

OF  CONTRACTS,  GENEBALLT  .   34 


TITLE  n. 

OF   INJURIES  TO  PROPRIETARY  RIGHTS  72 

Chap.  I.    Of  Injuries  to  Real  Property        .  72 

Chap.  n.    Of  Injxtries  to  Personal  Property  86 


XYl  GENERAL   CONTENTS. 


PART  m. 

©f  f  ribale  Slisfets  anb  WSitonp  tonamitrg  uttmn 
'SxhtioxiB  oi  '$iiz,  u  togmjabU  at  Commnn  l^abr- 

TITLE  I. 

DOMESTIC  RELATIONS   OF   LIFE. 

PAOB 

Chap.  I.  Husband  and  Wife  ...  90 
Chap^  n,  Fabbmt  AMD  Child  .  .  .  112 
Chap,  III.    Guabdian  and  Wabd  .        .        .      117 

TITLE  n. 

RELATIONS  OF  LIFE  IN  RESPECT  OF  PROPERTY. 

Chap.     L    NEiaHBOUBiNo  Propribtorb         .       121 

Chap.    IL    Landlords  and  Tenants     .        .      132 

Chap.  IIL    Vendors  and  Purchasers   .        .       148 

Chap.  IV.    Mortoagors    and    Mortgagees  ; 

Pledgors  and  Pledgees  ;  and 
Persons  haying  a  Lien  .        *      169 

Chap.    V.    Partners 178 

Chap.  VL    Parties  to  Bills  of  Exchange, 

Promissory  Notes,  and  Cheques      191 

Chap.  VII.  Debtors  and  Creditors,  generally  242 
Chap.VIIL  Shipowners  and  Charterers  .  265 
Chap.  IX.  Insurers  and  Insured  .  .  278 
Chap.  X.  Bailors  and  Bailees,  generally  303 
Chap.  XI.  Heirs,  Executors,  Administra- 
tors, AND  Trustees  •       .      309 


OEKESAL  CONTENTS^  XYU 

PAOB 

TITLE  in. 

BELATIONS    OP    LIFE    IN    BESPECT    OF 
EMPLOYMENT. 

Chap.      L    Emflotsrs  Aim  Employed;   in- 

GLUDINQ     MaSTEBS,     SeBTAITTS, 

Workmen,    AppBENncoBS   akd 

OTHEBS  .....         316 

Chap.     II.    Pbincipals  and  Agents  ;  Legal 

Pbactitionebs  and  Clients  ; 
Medical  Men  and  Patients    .      329 

Chap.  m.    Cabbiebb,  Fasbengebs,  and  Own- 

ebs  OF  Luggage;  Innkeepebs 
AND  Guests  ;  Lodging-house 
Keepebs  and  Lodgebs     .       .       347 


PARTIY. 

0{  %  (Enforctnttnt  al  ^xibntt  llig^ts,  anb  t^t 
^hxtBB  oi  anb  protection  bom  ^riJbait  SHrongs 
or  Cifdl  Injuries. 

Pbeuminaby  Bemabks 367 

TITLE  I. 

OF  THE  ENFOBCEMENT  OP  BIGHTS,  AND  THE 
BEDBESS  OP  AND  PBOTECTION  FBOM  WBONGS, 
BY  THE  MEBE  ACT  OP  THE  PABTIES,  OB  BY 
THE  MEBE  OPEBATION  OF  LAW  .     .   367 


«  •  • 


XVIU  GENERAL   CONTENTS. 

TITLE  n. 

OF   THE    ENFOBCEMENT     OF    BIGHTS,   AND    THE 

BEDBESS  OF  WBONGS,  ANl>  PBOTECTION  FBOM 

WBONGS,  BY  T^E  COUBTS  OF  COMMON  LAW. 

PAOB 

Chap.    I.    Of  thb  diffbrbkt  Courts       .       .     378 
Chap.    II.    Of    thb   Intbbposition    of    the 

CousTS    OF   Common   Law   of 
Gbnbral  Jubisdiction       .       .381 

Sbct.    I.  Of  Actions,  generally     .     381 

Sbgt.  n.  Of  the  dlffierent  kinds  of 
Actions  ;  of  Judgment;  and  of 
Damages 385 

Sbct.  m.  Of  the  Limitation  of 
Actions    .•••..     406 

Seot.  IY.  Of  Proceedings  other  than 
by  Action 411 

Chap.  IIL     Of   thb   Interposition    of    the 

County  Courts  •       .         .       .418 

TITLE  in. 

OF  THE  LEADING  PBINCIPLE8  AND  BULES  OF 
EVIDENCE  BY  WHICH  THE  COUBTS  OF  COMMON 
LAW  ABE  BEGULATED,   IN     CIVIL   CASES    429 


PARTICULAE  CONTENTS  («). 


PART  1. 
Of  ^liboU  ^ig^is  anb  SRrongs  concermng  t^e  ^trson, 

CHAPTER  L 


OF  OOBFOItAL  BECURITT. 


Right  to  it,  page  2. 

IMrect  and  consequential  t^jnrifia  to 
it,  8. 

Kon-existenoe  of  an  evil  intent  to 
injure,  2. 

SBCnov  I.—Qfdireee  Ingwriet  to 
Oorporal  Seeurity. 

Threats,  S. 
Aaaaolt,  S. 
Battexy.S. 
Wounding,  4. 

Assault  and  battery  in  defence,  L 
Forcible  cgection  or  entiy,  4. 
Putting  down  an  afbay,  6. 
Where  mayhem  is  excusable,  5. 
Disproportionate  injury  in  return, 
6. 


SBcnov  II.— or  OonsequmUial  iii- 
juries  to  Corporal  SecurUii, 

Arising  flnom  nuisances  or  Dili- 
gence, 6. 

Definition  of  a  nuisance^  8. 

Where  redress  not  granted  for  a 
thing  as  a  nuisance,  S> 

Different  sorts  of  nuisances,  7. 

Unguarded  weUs  or  shaflis,  7. 

Dangeroos  paths,  7. 

Dangerous  Taults,  areas,  or  sewen,  8. 

Ferocious  animals,  & 

Injuries  from  negligence  or  care- 
lessness, 8. 

Injury  from  ftirioas  or  careless 
driving,  8. 

Duty  of  persons  driving  and  walk- 
ing, 9. 

Ixguries  to  the  health,  9. 

Action  by  personal  representative  of 
a  person  killed  l^  a  tort,  9. 


(a)  Amoitg  Other  u$e$  of  a  TaNe  qf  Cfte  Particular  CbfUexte,  Uke  the  above,  it  womkt 
afford  ike  Stademt  the  wteana  qf  teating  his  kntmUdffe  qf  Ae  tafyeet,  aiatott  at  e<mv«> 
nienilif  ae  a  bodif  ^f  eatamiimtkm  gfieetioae. 


XX 


PABTICULAK   CONTENTS. 


CHAPTER  IL 

OF  CORPORAL  LIBERTT. 


Defined,  11. 

How  violated,  11. 

Wrongftd  or  false  impriaomneiit,  11. 

In  wliat  it  (xmtists,  11. 

Authority  of  a  juatioe  of  the  peace 
to  arrest,  12. 

Where  a  oonitable  may  arrest  with- 
out warrant,  12. 


Where  a  private  person  may  arrest 
without  warrant,  12. . 

Arrest  of  a  person  about  to  leave 
England  to  avoid  a  demand,  16. 

Confining  a  personof  unsound  mind, 
16. 

Amount  of  damages  for  fUse  im- 
prisonment, la. 


CHAPTER  m. 

OF  SBCURITT  TO  CHARACTER  AND  REPUTATION, 


Two  kinds  of  defomation,  18. 

Sbctiov  "L— Of  Libel  or  Written 
Slander. 

Libel  defined,  18. 

Distinction  in  effect  of  verbal  and 
written  slander,  18. 

Publication,  19. 

What  printed  or  written  publica- 
tions are  libellous,  19. 

Malice,  19. 

Privileged  communications,  20. 

Letters  by  a  clergyman,  20. 

Defamatoiy  matter  in  the  course  of 
Judicial  proceedings,  20. 

Petitions  and  memorials  complain- 
ing of  the  conduct  of  public  func- 
tionaries, 21. 

Letters  to  a  bishop,  21. 

Communications  between  firiends, 
21. 

Reports  of  legal  proceedings,  21. 

Information  for  members  of  Par- 
lifunent,  22. 

Speeches  of  members  of  Parliament, 
22. 

Reports  of  public  meetings,  22. 

Criticisms  and  comments,  22. 

Comments  on  acts  of  public  men,  23. 

Duty  of  a  printer,  23. 


Section  IL—Qf  Verbal  Slander. 

Scandalum  magnatum,  23. 

Vituperation,  23. 

Where  the  circumstances  rebut  pre- 
sumption of  malice,  24. 

Truth  of  the  charge,  24. 

Imputation  of  heresy,  adulteiy,  or 
unchastity,  24. 

Words  actionable  on  account  of  some 
special  damage,  24. 

Imputation  of  a  contagious  <^<ieafff>, 
26. 

Words  injurious  to  a  man  in  his  pro- 
fession or  business,  26. 

Repetition  of  a  slander,  26. 

Slanderous  imputations  in  answer 
to  inquiry,  26. 

Malice  in  ordinary  cases,  and  in  the 
case  of  privileged  communications, 
26. 

Communications  made  in  prosecu- 
tion of  crime,  27. 

Liberty  of  counsel,  27. 

Liberty  of  judges  and  magistrates, 
27. 

Interpretation  of  slanderous  ex- 
pressions, 27. 

Slanderof  title,  28. 

Damages  in  cases  of  libel,  28. 

Usual  course  in  actions  for  libel,  29. 


PASTICULAS  CONTENTS. 


XXI 


CHAPTER  IV. 

OF  XXEMPnON  FROM  PEBBOVAL  AXSOTAVCE  OZBESALT. 

Action  for  malicious  prosecutuni  or  i    XaMcioiuly  petitioning  for  an  adja- 
nalidouB  arrest,  SO.  I       dication  in  bankruptcy,  81. 


PARTE. 

Of  ^nbatt  Sights  anb  SSnmgs  comtndng  l^t  Snbjeds  at 
^roptzlg,  as  tognxjalrit  at  Common  l^afo. 

TITLE  L 


OF   CONTBACTS  GENEBALLY. 


Promise  distinguished  firom  a  con- 
tract, S4. 

Definition  of  a  oontoact,  84. 

Unilateral  and  bilateral  oontiacts, 
34. 

Express  and  impUed  contracts,  84. 

Bxecated  and  executozy  contracts, 
35. 

Further  division  of  contracts,  85. 

Contracts  of  record,  86. 

Cognovit,  86. 

fi«oognisance,8e. 

Characteristics  of  contracts  of  re- 
cord. 86. 

Contracts  under  seal,  86. 

^eir  characteristics,  86. 

Simple  contracts,  87. 

Th^  characteristics,  87. 

^ietf;er  of  simple  contracts,  87. 

Ptool  agreement,  88. 

^^Qoisites  to  a  contract,  88. 

Terms  must  be  definitely  settled, 
38. 

Uatoal  assent  necessary,  88. 

^eciaslon  of  an  offer,  89. 

Posting  a  letter  of  acceptance,  80. 

^Vhere  the  contract  must  be  in 
^ting  signed,  40. 

Three  ingredients  in  a  simple  con- 
tract, 48. 


What  amounts  to  a  consideration  48. 

Prom  whom  the  consideration  must 
moTeb46. 

Considerations  executed,  executory, 
contemporaneous,  and  continuing. 
46. 

Neoessily  for  a  req;nest,  47. 

Where  the  request  or  the  promise  is 
implied,  48. 

Where  the  consideration  will  not 
8iq)port  an  express  promise^  40. 

Illegal  contracts,  60. 

Two  kinds  of  illegality,  60. 

Illegality  by  statute,  60. 

Contracts  in  yiolation  of  the  Lord's 
Day  Act,  61. 

Contracts  with  medical  practi- 
tioners, 61. 

Contracts  with  chemistB  and  drug- 
gists, 61. 

Contracts  with  an  unlicensed  stock- 
broker or  appraiser,  or  an  uncerti- 
ficated attorn^,  61. 

Illegality  by  the  unwritten  law,  61. 

Fraud,  62. 

Contracts  of  immoral  tendency,  63. 

General  rule  as  to  the  persons  who 
may  contract,  68. 

Contracts  by  persons  who  are  not 
free  agents,  64. 


XXll 


PARTICULAB    CONTENTS. 


Contracts  by  inflftnts,  64. 

Contracts  and  other  acts  of  persons 
of  unsound  mind,  56. 

Contracts  by  intoxicated  persons,  67. 

Contracts  by  aliens  or  persons 
domiciled  in  an  enemy's  oountiy, 
or  in  his  service,  58. 

Contracts  by  outlaws  and  criminals, 
68. 

Illegal  contracts  generally,  59. 

Distinction  betweoi  void  and  void- 
able transactions,  as  regards  con- 
firmation, 60. 

Becovery  of  money  jMiid  under  a 
contract,  60. 

Motive  or  animus  in  cases  of  breach 
of  contract,  61. 

Assignment  of  a  contract,  61. 

General  rules  as  to  the  way  in  which 


a  contract  ought  to  be  evidenced 
and  construed,  62. 

Effect  of  recitals,  66. 

Erroneous  addition,  66. 

Eepugnancy,  66. 

Contracts  made  in  one  country,  to  be 
performed  or  enforced  in  another 
66. 

Joint  or  several  contracts,  67. 

Contract  in  the  altematiTe,  68. 

Time  for  performance,  68. 

Where  time  is  of  the  essence  of  the 
contract,  68. 

'Month,*  68. 

Demand  of  performance,  69. 

Excuses  for  non-performance,  69. 

Bescinding,  discharging,  or  dispens- 
ing with  a  contract,  70. 

Stamps,  7L 


TITLE  11. 


OF   INJURIES  TO  PROPRIETARY  RIGHTS. 


CHAPTER  I. 


OF  INJURIES  TO  REAL  PROPERTY. 


I.  Ouster,  72. 

XL  Trespass,  73. 

Instances  of  trespass,  73. 

Action  by  tenant  and  reversioner 
for  ii^ury  to  buildings  or  to  trees, 
73. 

Destroying  dogs  and  cats,tre8pa88ing 
or  otherwise,  74. 

Expelling  a  trespasser,  74. 

Damages  for  trespass,  74. 

in.  Nuisances,  74. 

Injuriously  affecting  another's  pro- 
perty, or  his  reasonable  enjoyment 
of  it,  74. 

Remedy  in  damages,  76. 

No  action  for  diminishing  another's 
pleasure,  76. 

rv.  Waste,  76. 

Voluntary  waste,  77. 

Permissive  waste,  77. 


Different  kinds  of  voluntary  waste, 
77. 

1.  Waste  in  trees  and  hedges,  77. 
For  what  purposes  tenant  for  life 

may  cut  timber,  77. 
What  is  timber,  77. 
Destruction  of  germins,  trees  about 

a  house,  ftniit  trees,  and  fences,  78. 
Bights  of  tenant  for  life,  without 

impeachment  of  waste,  78. 
Rights  of  tenant  for  years,  78. 

2.  Waste  in  buildings,  79. 

8.  Waste  as  regards  mines  and  pits, 
79. 

4.  Altering  the  property,  79. 

5.  Destruction  of  heir-looms,  80. 

6.  Waste  as  regards  living  creatures, 
80. 

Waste  by  tenants  in  fee,  in  tail,  for 
life,  or  for  years,  80. 


PABTICULAB  CONTENTS. 


XXIU 


In*peetfon  of  premiies,  by  le«or,  81. 

ITaflte  bj  ecclesiastioal  jtenaoB,  81. 

Watte  hy  the  lofd  or  temu&tB  of  a 
manor,  81. 

T.  SubtTBction,  82. 

n.  Bisturbaiice  of  franchise,  82  — 
oonuDon,  82 — right  of  way,  88— 
tenants,  83 — and  patronage,  83. 

Vn.  Other  injuries,  83. 


Endangering  anoihePi  buildings,  88. 
Introdoetion  of  ezpkwlre  materials, 

84. 
Gas,  84. 
Fire,  84. 
Damages  for  the  obttmction  of  a 

right.  86. 
Damages  reooventble  bj  lenee  and 

reversioner,  8A. 


CHAPTER  n. 

OF   INJUBIES   TO  PEBSOirAL  PBOPEBTT. 

Deprivation  of  possession,  and  da-  i  TJi^ust  taking  or  detainer,  86. 
mage,  86.  '  Trade  marks,  86. 

PART  III. 
9i  ipxifrate  Sltg^s  anir  SSrongs  ttmutnini  ttttmn 

J^Iations  at  ^ilt. 

TITLE  1. 

DOMESTIC  RELATIONS   OF  LIFE. 
CHAPTER  L 

HUBBAITD  AND  WIFB. 


8SCIIOV  L—QftJie  Marriage 
Ckmtract. 

I.  Contract  to  marry,  90. 
IL  Requisites  to  marriage,  91. 

1.  Corporal  capacity,  91. 

2.  Unmarried,  92. 
8.  Bnfficient  age,  92. 
4.  Sound  mind,  92. 

{k  Not  within  the   prohibited 
degrees  of  consanguinity  or 
affinity,  92. 
in.  Modes  of  proceeding  towards 
celebration  of  marriage,  94. 

1.  By  banns,  94. 

8.  By  ecclesiastical  licence,  94. 

8.  By  the  sup^rintendent-r^s- 
trar's  certificate  without  li- 
cence, 9S. 


4.  By  the  superintendent-regis- 
trar's certificate,  with  licence, 
96. 
rv.  Decree  declaratory  of  validity 
of  marriage,  legitimate,  &c.,  97. 

y.  Suits  for  Jactitation  of  mar- 
riage, 98. 

Sbctioit  II.— Of  the  Conaeqmneee 
of  the  Marriage  t  ae  connected  with 
Common  Law, 

Unity  of  person,  96. 

Incapacity  of  the  wife  to  bind  lier- 

self  by  contract,  96. 
Wife's  power  to  bind  her  husband 

by  contract  suitable  to  the  fortune 

and  degree  of  the  husband,  &c., 

99. 


XX17 


PABTICULAB  CONTENTS. 


Order  of  protection  of  property  of 

wife  who  is  deserted,  100. 
Wife  judicially  separated  to  be  oon- 

sidered  a  feme  sole  as  r^;ards  her 

property,  101. 
Husband's  interest  in  the  wife's  real 

estate,  102. 
Wife's  interest  in  the  husband's  real 

estate,  102. 
Husband's  interest  in  the  wife's 

chattels  real,  103. 
Husband's  interest  in  wife's  chattels 

personal,  103. 
Wife's  contracts  before  marriage, 

106. 
Eight  of  suing  on  contracts  made 

with  married  women,  106. 


Husband's  liability  for  wife's  torts, 

106. 
Custody  and  correction  of  the  wifiB, 

106. 
Psyment  to  the  wife,  107. 

Sectioit  ILL— Of  JHvoTce,  Annul- 
ling Marriage,  and  Separation. 

Divorce  before  the  new  Divorce  Act, 

107. 
The  new  Divorce  Act,  108. 
Judicial  separation,  108. 
Divorce  under  the  new  Act.  108. 
Alimony,  109. 
Appeal,  109. 

Marriage  after  a  divorce,  110. 
Annulling  a  marriage,  110. 
Separation  by  consent,  110. 


CHAPTER  IL 


PABENT  AND  CHILD, 


Who  are  legitimate  children,  112. 

'Custody  and  education  of  children, 
112. 

Maintenance  of  legitimate  children, 
118. 

The  father's  power  over  his  chil- 
dren, lis. 


The  mother's  power  over  her  chil- 
dren, 114. 

Maintenance  of  parents,  114. 

Actions  by  parents,  114. 

Maintenance  of  illegitimate  children, 
115. 


CHAPTER  ni. 


GUABDIAN  AND  WAED. 


Different  species  of  guardianship, 
117. 

1.  By  nature,  117. 

2.  Por  nurture,  117. 

3.  In  socage,  117. 

4.  By  statute,  118. 

5.  By  election,  118. 


6.  By  appointment  of  the  Court  of 
Chancery,  118. 

7.  Ad  Utem,  119. 

8.  By  custom,  11 
Obligation  to  account,  11 
Liability,  119. 

Pull  age,  119. 

Who  are  infants,  120. 


PABTIC17LAK  CONTSHTS. 


TITLE  n. 

RELATIONS   OF  LIFE  IN  BESPECTT  OF  PBOPEBTY. 


CHAPTER  L 


NSIGHBOUIUHG  PBOPSIBTOR8. 


RightB  of  neighbouring  piq[irietors, 

la. 

Profito  h  prendre,  12L 

Easements,  121. 

Dominant  and  servient  tenem^its, 

122. 
Rights  of  riparian  proiNrietors,  122. 
WeU-water,  123. 
Servitude  of  receiving  and  dischaig- 

ing  water,  123. 
Passage  for  waste  water,  123. 
Light  and  air,  124u 
Bights  of  owner  of  surfkoe  and  sub- 

8oU,iae. 
Support  of  land  and  buildings  by 


adjacent  land  or  adjoining  houses, 

127. 
Support  of  upper  stories,  127. 
Waste  land  on  the  side  of  a  river  or 

highway,  128. 
Ownership  of  the  soil  of  a  lane,  128. 
Trees,  128. 
Walls,  128. 

Hedges  and  ditches,  129. 
Express  grant  of  an  easement,  129. 
Presumption  of  a  grant,  ISO. 
Implied  grant  of  an  easement,  180. 
Bepairs  incident  to  easemMits,  ISO. 
Transfer  of  rights,  131. 
Cesser  of  easements,  ISL 


CHAPTER  n. 


LANDLOBD8  AND  TEVASTS. 


How  this  relation  is  created,  132. 
Nature  of  the  relation,  where  created 

by  lease  or  sgreement,  132. 
Remedy  for  non-payment  of  rent, 

133. 
Right  of  distress,  133. 
When  rent  is  due,  183. 
When  a   distress   may  be  made, 

133. 
What  may  be  taken,  185. 
Cousequence  of  distraining  in  an 

tinanthorized  way,  136. 
Fixtures,  137. 

Right  to  crops  and  allowances,  139. 
Liability  for  fire,  139. 


Obligation  to  rebuild  and  pay  rent, 
in  case  of  fire,  140. 

Liability  to  rates  and  taxes,  140. 

Tithe  rent-charge,  141. 

Duly  of  tenant  as  to  use  of  the  pro- 
perty, 141. 

Two  Idnds  of  repairs,  141. 

Liability  to  repair,  141. 

Trees,  bushes,  and  hedges,  142. 

Notice  to  quit,  148. 

Holding  over,  144. 

Ejectment,  146. 

Eecovery  where  half  a  year's  rent  is 
in  arrear,  146. 

Action  for  use  and  occupation,  146. 


XXVI 


PARTICULAR  CONTENTS. 


CHAPTER  III. 


TENDOBS  AND  PURCHASEBS. 


Power  of  disposftl,  148. 

Sale  after  execution,  148. 

Sale  by  a  person  who  has  not  the 

property  in  the  goods,  148. 
Verbal  contract,  161. 
Written  contract,  151. 
Belivexy  and  acceptance,  163. 
Auctioneer  or  broker  the  agent  of 

both  parties,  153. 

etracting  an  offer  to  buy  or  sell, 

164. 
Express  warranties,  154. 
Implied    warranties    as    to  trade 

marks,  &c.,  155. 
Implied  warranty  as  to  number, 

quantity,  measure,  or  weight,  157. 
Non-disclosure  of  defects,  158. 
Sale  by  sample,  159. 
Remedy  in  case  of  breach  of  war- 
ranty, 159. 
Sale  '  with  all  faults,'  100. 
Transfer  of  the  right  of  property, 

right  of  possession,  and  actual 

possession,  181. 
Where  the  property  passes,  161. 
Risk,  163. 
Delivexy  on  sale  or  return,  163. 


Right  to  the  price  and  to  the  goods, 
164. 

Vendor's  duty  to  deliver,  164. 

Delivery  to  an  agent,  164. 

Vendor's  recusal  to  deliver,  164. 

Purchaser's  refusal  to  accept  the 
goods,  165. 

Wilful  misrepresentation  by  vendor, 
165. 

Sale  without  stipulation  as  to  price, 
166. 

Neglect  to  pay  price,  166. 

Effect  of  provision  for  avoidance  of 
a  contract  by  one  party,  166. 

Sale  of  'goodwill,'  166. 

Contracts  and  covenants  to  sell  or 
transfer  property  do  not  consti- 
tute a  legal  charge,  167. 

Sales  by  improper  weights  and  mea- 
sures, 167. 

Sale  of  coals,  167. 

Sale  of  liquors,  168. 

Sale  of  certain  articles  to  brewers. 
168. 

Vendors  and  purchasers  of  real 
estate  and  chattels  real,  168. 


CHAPTER  IV. 


MORTGAOOBS  AND  HOBTGAGEES,  PLEDGOBS  AND  PLEDGEES,  AND 

PEB80NS  HAYING  A  LIEN. 


Legal  mortgage  defined,  169. 

Mortgagor's  and  mortgagee's  estate 
and  rights,  169. 

Mortgage  by  memorandum  or  de- 
posit, 171. 

Definition  of  a  pledge  or  pawn,  172. 

DifTerence  between  a  pledge  and  a 
mortgage,  172. 

Transfer  of  possession,  172. 

Rights  of  a  pledgor  and  pledgee,  172. 

Entry  of  a  pawn  in  the  pawnbroker's 
books,  173. 


Duplicate,  178. 

Restitution  of  the  pawn,  174. 

Stolen  property  pledged,  174. 

Sale  of  pledges  by  a  pawnbroker,  174. 

Legal  lien,  176. 

Equitable  lien,  176. 

Two  kinds  of  legal  liens,  176. 

Particular,  176. 

General,  176. 

Rules  as  to  the  existence,  transfer, 

and  cesser  of  liens,  176. 
Sale,  177, 


PABTICULAB  C0NTEKT8. 


XXTU 


CHAPTER  V. 


PABTHUS. 


I^itnenhip  defined,  178. 

Contract  of  partnership,  178. 

Articles  of  partnership,  178. 

Who  mi^  be  partners,  178. 

Criterion  and  requisites  of  a  part- 
nership, 179. 

Different  positions  of  persons  inte- 
rested in  the  profits,  179. 

Dormant  partner,  180. 

Nominal  partner,  181. 

Admission  of  a  new  partner,  181. 

Bights  of  executors  of  a  deceased 
partner,  181. 


Shares,  182. 

Conduct,  18S. 

Power  of  individual  partners,  18S. 

Bemedies.  Action  by  one  partner 
against  another,  188. 

Suit  in  Chancery,  186. 

Commencement  of  liability,  and  re- 
sponsibility of  partners,  186. 

Cessation  of  liability,  187. 

Eights  of  creditors,  188. 

Dissolution,  189. 


CHAPTER  VL 

PARTIES  TO  BILLS  OV  EXCHANGE,  PB0MIS80BT  KOTE8, 

CHEQUES. 


AND 


Transfer  of  property  in  a  chattel 
personal  by  one  in  whom  it  is  not 
vested,  191. 

Negotiable  instruments,  191. 

Bill  of  exchange  defined,  192. 

Drawer,  drawee,  acceptor,  payee,  19S. 

Aooonunodation  bill,  198. 

Holder  of  a  bill,  194. 

Cheque  defined,  19>l. 

Bank-note  defined,  194. 

Difference  between  a  cheque  and  a 
biU  of  exchange,  194. 

Promissory  note  defined,  195. 

'Maker,'  196— 'Payee,*  195— 'Matu- 
rity.* 196—*  Taken  up,*  195— Betir- 
ing  a  bill,  196. 

Pturties  to  a  bill  or  note,  196. 

Beqnisites  in  a  bill  or  note,  197. 

Form  of  a  bill,  196. 

Form  of  a  note,  196. 

I O  U,  199. 

Place,  amount,  and  date,  199. 

Time  of  payment,  199. 

'After  sight,' 200. 

'  On  demand,*  200. 

•Month,*  200. 


Consideration,  200. 

Felony,  fraud,  forgery,  or  illegality, 

201. 
*  Por  value  received,'  202. 
Inland  and  foreign  bills  or  notes,  202. 
Poreign  biUs  in  parts,  202. 
By  what  law  bills  are  governed,  202. 
Original  transfer  of  a  bill  or  note,208. 
Dengnation  of  payee,  208. 
Similarity  of  a  note,  when  indorsed, 

toabill,20i. 
Application  of  the  law  of  bills  to 

notes,  204. 
Indorsement  of  bills  or  notes,  204— 

Pull  or  special  indorsement,  204— 

Indorsement  in  blank,  204. 
Transfer  of  a  bill  or  note  indorsed  in 

blank  or  in  ftill,  205. 
Bill  indorsed  in  full,  and  afterwards 

in  blank ;  and  vice  versA,  205. 
Indorsement  in  auter  droit,  206. 
Restrictive  indorsement,  206. 
Who  may  transfer,  207. 
Bights  of  bonA  fide  holder  for  value, 

207. 
Time  of  transfer,  208. 


a2 


XXVIU 


PABTIOULAB  CONTENTS. 


Position  of  a  person  who  takes  a  bill 
or  note  over  due,  200. 

Deliveiy,  209. 

Indorsement  of  bills  or  notes  under 
S^,209. 

Operation  of  a  bill,  210. 

(^)eration  of  a  note,  210. 

Liability  of  the  parties  to  a  bill  or 
note,  210. 

Presentment  of  a  bill  for  aoceptanoe, 
218. 

Presentment  of  a  note,  213. 

Where  presentment  for  aoceptanoe 
is  necessary,  214. 

Time  for  presentment,  214. 

Acceptance,  214^How  made,  215— 
When  made,  216— Time  allowed  to 
accept,  215— Different  kinds  of  ao- 
ceptanoe, 216— Accepting  payable 
at  a  banker's,  216— What  an  ac- 
ceptance admits,  217. 

Acceptance  for  honour,  217. 

Aoceptanoe  supra  protrat,  218. 

Acceptance  or  indorsement  per  proc. 
218. 

Revocation  of  acceptances,  219. 

Presmtment  for  imyment,  219— To 
whom  made,  219— When  made,  220. 

Days  of  grace,  220. 

Usances,  221. 

Consequence  of  non-presentment  in 
due  time,  222. 

Dishonour,  228— Notice  of,  228— 
When  given,  228— What  amouuts 
to,  228— Consequence  of  not  giving 
notice,  228. 


Protesting  or  noting  for  non-aocept- 
anoe  or  non-pi^nnent,  2afl. 

Protest  for  better  security,  228. 

Payment;,  229— Against  whom  pay- 
ment may  be  enforced,  229. 

Amount  recoverable,  281. 

Defacing  stamp  on  payment,  281. 

Receipt,  281. 

Delivering  up  a  bill  or  note  on  pay- 
ment, 282. 

Payment  supra  protest  or  for 
hoiv»ur,  282. 

Suspension  by  renewal,  283. 

Adding  a  condition  or  qualification, 
288. 

Alteration,  284. 

Extinguishment,  284. 

Satisfaction,  286. 

DiBCharge,  236. 

Discounting,  cashing,  or  receiving  a 
bill  or  note  or  negotiable  security, 
286. 

Payment  of  a  forged  or  altered 
cheque,  286. 

Forged  indorsonent,  237. 

Lost  bank-notes,  287. 

Lost  or  stolen  bills  or  promissory 
notes,  287. 

Crossed  cheques,  289. 

Bills  and  notes  under  6^.,  240. 

Duty  of  bankers  to  get  cheque 
cai^hed,241. 

Banker  cannot  set  up  jus  tertii,  241. 

Banker  cannot  recover  firom  per- 
son to  whom  cheque  is  paid,  241. 


CHAPTER  Vn. 

DEBTORS  Ain>  CREDITORS  O&IVERALLT. 


Debt  defined,  242. 
Consideration,  242. 
Division  of  debts,  242. 
Judgment  debt,  242. 
Statutes  and  recognisances,  240. 
Elegit,  242.     . 

Warrant  of  attorney  to  confess  judg- 
ment, 248. 


Operation  of  a  judgment  as  a  charge 
in  equity,  244. 

Protection  to  purchasers,  mort- 
gagees, and  creditors  against  judg- 
ments, 244. 

El^t  after  a  fieri  fecias,  246. 

De(snees,  rules,  and  orders  to  have 
effect  of  judgments,  24A. 


FARTIC17I.AB  CONTEKTS. 


From  what  time  the  goods  of  an 
ezeciitkm  ddbtor  are  bound,  216. 

Spedalliy  d^t,  2«7. 

Simple  contract  debt,  247. 

0oatractofdebt,2«7. 

IHvisioa  of  aoooimtB,  248— Open  ao- 
ooonts,  248— Stated  acooimts,  248. 

loan  for  an  Uksgal  pnrpooe,  248. 

Where  interest  ia  payable,  218— 
When  interest  commences,  240— 
When  interest  ceases,  240— Bate 
of  interest,  240--Compound  inte- 
ieat,ffiO. 

Tender,  2S0. 

Pibyment  tluroogh  the  post  or  a 
bank,  251— Payment  by  bill  or 
note,  251~FaHyment  by  cheque, 
252— FSaorment  to  one  executor  or 
trastee,252. 

8atiafiu;tion,^2. 

Presumption  of  payment,  25S. 

Proof  of  payment  or  non-payment, 
2S3. 

Beceipts,  263. 

Connected  accounts,  254. 


I 


Appraprialloa  of  payments,  K4. 
Prauds  on  crediton  partiea  to  a 

ounposition  deed,  254. 
Guaranty,  295. 
One  person  indndng  a  tradfman  to 

supply  goods  to  another  person, 

256. 
Enactments  of  the  Statute  of  Piands 

as  to  guaranties,  266. 
Consideration  for  a  guaranty,  268. 
Sxtentof  liability,  290. 
Misrepresentation  practised  on  a 

surety,  290. 
Discharge  of  a  surety,  200. 
Beimbursement  of  a  surety,  261. 
Bight  of  surety  to  discharge  liar 

bili^,26L 
Contributions  betveen  sureties,  261. 
ITone  between  tort-feason,  261. 
Bie^t  of  surety  to  the  creditor's 

securities,  261. 
Lord  Tenterden's  Act  as  to  repre- 
sentations or  assurances,  262. 
Set-ofl;2S2. 
Beleaae,2BS. 


CHAPTER  VnL 


SHIPOWXEBS  JLSiD   CHUtTERESS. 


Begistration,266. 

Shares  in  a  ship,  and  number  of  re- 
gistered shareholders,  265. 
Certificate  of  registry,  266. 
Mode  of  transfer,  266b 
Certificate  of  sale,  267. 
Mortgages,  267. 
Certificate  of  mortgage,  267. 
Transmission  of  mortgage,  2^. 
Discharge  of  mortgage,  268. 
Charter-party,  268. 
Meaning  of  freight,  268. 
Shipper,  charterer,  freighter,  owner. 


Demurrage,  260. 

CoaaYeyuace  in  a  general  ship,  260. 

Bill  of  hiding,  270. 

Power  to  hypothecate  or  sell  the 

ship,  freight,  or  cargo,  272. 
Besponsibility  of  shipowner,  272. 
Charges  payable  by  merchant  or 

consignee,  278. 
Salvage,  274. 
General  average,  274. 
Bottomry  and  respondentia,  275. 
Interest,  276. 

Effect  of  hypothecation,  276. 
Order  of  payment  of  loans,  277. 


a3 


FABTICULAB  COKTEKTS. 


CHAPTER  IX. 

INSUBEBS  AND  INgUBED. 


I.  Inmrcmee  generdUif, 

Definition  of  insurance,  278. 

Explanation  of  the  terms  in  use,  278. 

Necessity  for  the  strictest  good  fidth, 
279. 

Betum  of  premium,  279. 

Ordinary  species  of  insurance,  279. 
II.  L\fe  Insurance, 

Life  insurance  defined,  279. 

On  what  lives  an  insurance  may  be 
efl'ected,  280. 

Insurance  with  difTerent  insurers, 
281. 

Declaration,  281. 

Fraud,  misrepresentation,  or  con- 
cealment, 282. 

Proviso,  282. 

Default  in  payment  of  premium,  282. 

Days  of  grace,  283. 

Assignment  of  policy,  283. 

A  life  policy  not  a  contract  of  in- 
demnity, 283. 

III.  Fire  Insurance. 

Fire  insurance  defined,  284. 

Interest  of  the  insured,  284. 

Different  kinds  of  risk,  284. 

Negligence,  284. 

Increase  of  the  risk  by  altering  the 
property,  286. 

Unusual  risk,  286. 

Days  of  grace,  286. 

Power  of  obliging  the  insurance 
mon^  to  be  laidout  in  repairs,  286. 

Recovery  of  compensation  from  a 
wrong-doer  and  also  firom  an  in- 
surer, 286. 


IV.  Marine  Insurance. 

Marine  insurance  defined,  286. 

Underwriters,  286. 

Brokers,  287. 

Premium,  287. 

Open  or  valued  policy,  287. 

Wager  policy,  288. 

Interest  of  the  insured,  288. 

Overvaluing  an  interest,  288. 

Seassuranee,  289. 

Double  insurance,  289. 

Form  of  policy,  289. 

The  Memorandum,  293. 

Time  policy,  293. 

'  Lost  or  not  lost,'  298. 

Jettison,  294. 

Detainment,  294. 

Arrest,  294. 

Embargo,  294. 

Barratry,  294. 

Meaning  of  the  Memorandum,  296. 

Stranding,  296. 

Warranty,  296. 

Deviation,  297. 

Seaworthiness,  297. 

Documents,  296. 

General  and  particular  average,  298. 

Losses,  299. 

Liability  of  underwriter,  299. 

Abandonment,  300. 

Mode  of  calculating  sum  to  be  paid 
by  the  underwriter  for  damage  to 
ship,  or  for  damage  to  goods,  301. 

Adjustment,  302. 

*  Betum  of  premium  for  short  inter- 
est,' 302. 


CHAPTER  X. 

BAILORS  AND   BAILEES   GENEBALLT. 


Definition  of  bailment,  303. 
Different  kinds  of  bailment,  303. 
I.  Depositum,  304 
II.  Commodatum,  304. 
III.  Locatio  et  oonductio,  306. 
lY.  Vadium,  306. 


Y.  Locatio  operis  fodendi,  307. 
YI.  Mandatum,  306. 
Special  qualified properliy  of  a  bailee, 

306. 
and  lien,  808. 


PABTIC17LAB  C0HTENT8. 


CHAPTER  XL 

HEUtS,   EXBCTJTOSB,  ADMUflBTRATOBS,  AHD  TRU8TSS8. 


Who  is  an  heir,  809. 

Liability  and  benefit  of  oo?enant« 
real  and  bonds,  309. 

Who  is  an  execntor  or  adminiHtrator, 
310. 

Who  may  be  one,  810. 

Acts  before  probate  or  adnunistra- 
tion,  810. 

Personalty  vests  in  the  executors, 
who  thereby  become  liable  to 
creditors  and  legatees,  310. ,  ^■ 

Sights  of  executors  or  administra- 
tors to  damages,  covenants,  or 
duties,  811. 

Rif^t  of  retainer,  811. 


Liability  of  representatives  in  mat- 
ters of  contract,  811. 

Contracts  which  do  not  survive,  81 2 

Presentment,  notice  of  dishonour, 
transfer,  and  payment  of  bills  and 
notes,  812. 

Lisbility  of  executors  or  administra- 
tors in  matters  of  tort,  812. 

Where  executor  or  administrator  is 
personally  liable,  818. 

Distribution  of  the  assets,  818. 

Action  for  a  distributive  share  or 
legacy 1 814. 

Action  for  trust  mon^,  816. 

Executor  de  son  tort,  816. 


TITLE  III. 

BELATIONS  OF  LIFE  IN   EESPECT  OF 
EMPLOYMENT. 


CHAPTER  I. 

SMPLOTES8    AUD    EMPLOYED  ;      INCLUDmo    ^LAJSTEBS,     SBBYANTt, 
WORKMEN,  AFFBENTICE8,  AND  OTHEB8. 


Legal  import  of  the  term  servant, 
818. 

Hiring,  when  presumed,  818. 

Duration  of  service,  and  notice  re- 
quired to  determine  it,  816. 

Besponsibility  of  an  employer  for 
the  acts  or  negligence  of  the  per- 
son employed,  318. 

Befiisal  of  a  servant  to  expose  him- 
self to  ii^ury,  821. 

Responsibility  of  person  employed, 
for  his  want  of  care,  Imowledge,  or 
skill,  821. 

Discharge,  and  right  to  wages  on 
Ahnniuaai     qt    quitting    sorvioe. 


Servants  or  workmen  neglecting  or 
reftasing  to  work,  828. 


Disputes  about  wages,  328. 

Illness  of  servant,  328. 

Giving  a  character,  32^ 

Fire,  324. 

Enticing  away  a  servant,  or  keeping 
him  from  his  master,  826. 

Action  for  injury  to  a  servant,  326. 

Employing  another  person's  task- 
workman,  826. 

Payment  reduced  or  resisted,  826. 

Non-oommencement  or  non-com- 
pletion of  work  in  time,  826. 

Ckmtract  of  apprenticeship,  826. 

Rights  of  master  and  apprentice, 
326. 

Determination  of  apprenticeship, 
328. 

Transfer  of  services,  828. 


^■■v 


XXXll 


PAETICULAR  CONTENTS. 


CHAPTER  n. 

PBINCIPALS  AND  AGENTS  ;     LEGAL    PBACTITI0NEB8    AND    CLIENTS  J 

MEDICAL  MEN  AND   PATIENTS. 


Agent  defined,  829. 
Who  may  be  agent,  329. 
Mode  of  appointment,  329. 
What  ma^  be  deputed,  329. 
Money  received  by  sub-agent,  830. 
Different  sorts  of  authorities,  830. 
Extent  of  agent's  authority,  331. 
Exceeding  authority,  333. 
Accounts,  334. 
Distinctions  as  to  remunerated  and 

unremunerated  agents,  334. 
Commission,  336. 
Duty  of  house  agents,  336. 
Advances  by  agent,  336. 
Indemnity,  336. 
Execution  of  a  deed,  336. 

Drawing,  indorsing,  or   accepting 
bills  or  notes,  337. 

Purchases  from  an  agent,  337. 

Fledges,  lien,  or  securities  by  an 
agent,  33S. 

Notice  to  agent  or  to  principal,  338. 


Agent's   representation  or  admis' 

sion,  338. 
Payment,  tender,  or  delivery  to  an 

agent,  339. 
To  whom  an  agent  who  has  received 

money  is  accoimtable,  340. 
Responsibility  for  agent's  acts  or 

neglects,  340. 
Determination  of  agent's  authority, 

340. 
Ratification  of  the  act  of  an  agent, 

341. 
Agent's  liability,  341. 
Where  principal  and  agent  may  sue 

and  be  sued,  342. 
Pactors  and  brokers,  343. 
Keeping  and  insuring  goods,  343. 
Price,  344. 
Credit,  344. 
Del  credere,  344. 
Rules  of  law  as  to  solicitors,  344. 
Rules  of  law  as  to  counsel,  345. 
Rules  of  law  as  to  medical  men,  346. 


CHAPTER  in. 

CAB&IERS,    PASSENGEBS^   AND   OWNEBS  OF  LUGGAGE  ;   INNKEEPERS 
AND   GUESTS;   LODGING-HOUSE   KEEPEBS  AND  LODGEB8. 


Definition  of  a  common  carrier,  347. 

Duty  of  carriers,  347. 

Responsibility  of  carriers  of  goods, 
349. 

Responsibility  of  carriers  of  passen- 
gers, 354. 

Responsibility  of  railway  companies 
in  cases  of  accident,  365. 

Responsibility  of  railway  companies 
for  luggage,  355. 

Duty  of  a  ferryman,  356. 

Party  to  sue  carrier,  357. 

Definition  of  an  innkeeper,  367. 

Duty  of  an  innkeeper,  367. 


Liability  of  an  innkeeper  by  the 

common  law,  358. 
Statutory  limitation  of  liability,  358 
Innkeeper  not  to  be  lial^le  for  loss, 

&c.  beyond  ZOl.  except  in  certain 

cases,  359. 
Obligation  to  receive  property   of 

guests  for  safe  custody,  369. 
Notice  of  law  to  be  conspicuously 

exhibited,  360. 
Damages  in  actions  against  carriers 

and  innkeepers,  360. 
Rights  and  obligations  of  lodging- 
house  keepers  and  lodgers,  360. 


rABTICULAB  CONTENTS. 


XXZUl 


Wearandtear^Sei. 

Besponsibility  of  a  lodging-house 

keeper,  301. 
Bogs.  S61. 
Biatnining  goods  of  lodger,  902. 


Duntion  of  tenancy  in  the 

lodgings,  382. 
Notice  to  quit  lodgings,  S62. 
General  law  as  to  lodgers,  882. 


of 


PART   IV. 

^rottdum  &om»  ^ribaie  CSrongs  ax  Aibil  |njnnt8. 


PRELIMINABY  REMARKS. 


Damnum  absque  injuria^  884. 
Damnum  defined,  884. 
Injuria  defined,  864. 
Iiguria  sine  damno,  364. 
Division  of  rights  and  wrongs,  into 
those  founded  in  contract,  and 


those  independent  of  contract,  886. 

Transactions  which  have  a  contrac- 
tive, a  tortious,  and  a  criminal 
aspect,  865. 

HesponsibiUly  for  consequences  of 
tort,  888. 


TITLE  I. 


OF  THE  ENFORCEMENT  OF  RIGHTS,  AND  THE  REDRESS 
OF  AND  PROTECTION  FROM  WRONGS,  BY  THE  MERE 
ACT  OF  THE  PARTIES,  OR  BY  THE  MERE  OPERATION 
OF   LAW. 


I.  Prevention  of  wrong  by  a  mere 
personal  act,  887. 

1.  Defence,  887. 

2.  Stoppage  in  transitu,  887. 

8.  Couutormand  of  delivery  order 
or  dock  warrant,  868. 

II.  Redress  by  the  act  of  the  partiee , 
388. 

1.  Redress  by  ac^of  the  injured 
party,  860. 

(1)  Recaption,  889. 

(2)  Entry,  369. 

(8)  Abatement    of    nuisances, 
870. 


Excessive  exercise  of  a  limi- 
ted right,  871. 

(4)  Distress  for  rent,  871. 
Distress  for  damage  feasant, 

871. 

(5)  Seizing  of  heriots  and  things 
lying  in  firanchise,  878. 

2.  Redress  by  the  joint  act  of  the 
parties,  878. 

(1)  Accord  and  satisftction,  874. 

(2)  Arbitration,  876. 

III.  Redress  by  the  operation  of 
law,  878. 

1.  Retainer,  878. 

2.  Remitter,  878. 


XXXIV 


PARTICULAR  CONTENTS. 


TITLE  IL 

OF  THE  ENFORCEMENT  OF  RIGHTS,  AND  THE  REDRESS 
OF  WRONGS,  AND  PROTECTION  FROM  WRONGS,  BY 
THE  COURTS  OF  COMMON  LAW. 

CHAPTER  L 

OF  THE   DIFFEBENT  COUBT8. 

Classification  of  the  different  courts,  378. 


CHAPTER  IL 

OF    THE   INTEBFOBITION   OF   THE    C0UBT8   OF   COMMON    LAW    OF 

GENEBAL  JUBISDICTION. 


Of  what  the  busings  of  the  Common 
Law  Courts  consists^  SSL 

Sectioit  1.-0/ AcUons  generally. 

An  action  defined,  381. 

Where  an  action  may  be  maintained, 
381. 

Fals3  representation,  382. 

Injury  to  a  right,  382. 

ResponsibUity  for  accident  or  mis- 
fortune, 382. 

Joint  tort-feasors,  383. 

Negligence  of  the  plaintifi*,  383. 

Injury  ftom  a  public  nuisance,  383. 

Action  on  an  agreement  to  do  an  act 
at  a  fature  time,  383. 

Liability  of  judicial  officers,  384. 

Where  the  wrong  done  is  both  a  tort 
and  a  felony,  384. 

Liability  of  infants  for  torts,  385. 

Sectioit  11.— Of  the  different  kinds 
qfActiane;  qf  Judgment;  and  of 
Damagea. 

Division  of  actions,  386. 
Personal  actions,  386. 
Actions  ex  contractu,  386. 
Action  of  assumpsit,  or  on  promises, 

386. 
Implied    contracts    on    which    an 

{^ssumpsit  is  brought,  387. 


Action  of  debt,  389. 

Action  of  account,  389. 

Action  of  covenant,  390. 

Scire  facias,  390. 

Actions  ex  delicto,  390. 

Action  of  trespass  and  trespass  on 

the  case,  390. 
Trespass  for  removal  of  goods,  392. 
Action  of  trover  and  conversion,  or 

for  conversion,  392. 
Action  of  replevin,  394. 
Action  of  detinue,  396. 
Action  of  ejectment,  397. 
Action  of  trespass  quare  clausum 

ftregit,  398. 
Judgment  operates  as  a  merger  of 

the  cause  of  action,  400. 
Judgment  an  estoppel,  400. 
General  remarks  on  damages,  400. 
General  and  special  damages,  400. 
Measure  of  damages,  401. 
With  whom  question  of  damages 

rests,  401. 
Where  they  will  be  given  in  actions 

on  contract,  401. 
Cases  where  there  is  a  penalty,  401. 
Cases  of  liquidated  damages,  402. 
Damage  naturally  resulting,  402. 
Damages  for  non-delivery  or  non- 
acceptance  of  goods,  shares,  or 

stock,  sold,  403. 


PARTICULAR  CONTENTS. 


Dsauges  in  an  action  l^apnxchaaer 

of  realty,  403. 
Dtmages  in  an  action  by  a  Tendor  of 

realty.  404. 
MotiTe  or  aniimis,  404. 
Damages  in  actions  of  tort,  40S. 
Where  a  new  trial  win  he  granted 

on  account  of  the  damages  given, 

406. 

SBcnoF  III.— Of  the  Limitation 
of  Actions. 

In  the  case  of  land  or  rent,  406. 

In  the  case  of  a  mortgage,  406. 

In  the  case  of  an  ecclesiastical  or 
deemosynary  corporation  sole.  407. 

In  the  case  of  a  right  of  presentation 
or^advowson,  407. 

In  the  case  of  money  charged  npon 
or  payable  out  of  land ;  and  l^a- 
cies.  or  personal  estate  of  an  in- 
testate, 407. 


In  the  case  of  dower,  406. 

In  the  case  of  arrears  of  rent,  &&,  408. 

In  the  case  of  trespass,  trespass  on 

the  case,  detinue,  trorer,  replevin, 

and  simple  contract,  408. 
In  the  case  of  debt  for  rent,  or  oonre- 

nant,  or  debt  on  any  specialty,  410. 
In  other  cases.  410. 


Sbctioit  it. — Of  proeeedingg  other 
^an  by  Action, 

Motions,  411. 
Gramishment,  411. 
Interpleader,  411. 
Mandamus,  412. 
Injunction,  413. 
Prohibition,  413. 
Certiorari,  414. 
Procedendo,  414. 
Habeas  corpus,  414 


CHAPTER  m. 

ON  THE  IKTERP08ITI0N   OP   THE  COUNTY   COUBTS. 


Actions  in  which  the  County  Court 
has  jurisdiction,  418. 

Actions  in  which  it  has  no  jurisdic- 
tion, 418. 

Jurisdiction  by  agreement,  419. 

Reduction  of  a  claim  by  set-off,  419. 

Division  of  cause  of  action,  419. 

Limiting  amount  of  claim,  420. 

Balance  of  accounts  between  part- 
ners, or  share  under  an  intestai^, 
or  a  legacy,  420. 

Concurrent  jurisdiction  of  the  supe- 
rior courts,  420. 


Loss  of  costs  in  a  superior  court, 
421. 

Order  of  superior  court  to  tiy  cause 
in  the  County  Court,  422. 

Judgment  sumiftons,  422. 

Summary  procedure  on  bills  of  ex- 
change and  promissory  notes,  428. 

Recovery  of  small  tenements,  424. 

Bankruptcy— General  jurisdiction- 
Limited  jurisdiction,  426. 

Probate  and  administration,  426. 

Appeal,  426. 


TITLE  in. 

OF  THE  LEADING  PRINCIPLES  AND  RULES  OF  EVI- 
DENCE BY  WHICH  THE  COURTS  OF  COMMON  LAW 
ARE  REGULATED,   IN  CIVIL  CASES. 


Direct  and  indirect  evidence,  429. 
Primary  and  secondary  evidence, 
429. 


General  rule  as  to  the  Mnd  of  evi- 
dence to  be  adduced,  430. 
Keeping  back  a  higher  evidence,  430. 


zxxvi 


PABTICULAR  CONTENTS, 


Admissibility  of  seoondary  evidence, 
480. 

Kind  of  secondary  evidence  which  is 
recdvable,  431. 

Extrinsic  evidence,  432. 

Hearsay  evidence,  482. 

Evidence  on  matters  of  public  and 
general  interest,  by  declarations  of 
deceased  persons,  &c,  432. 

Evidence  on  pedigree,  by  such  decla- 
rations, &c.,  433. 

Declarations  of  deceased  persons,  in 
other  cases,  483. 

Entries  or  memoranda,  434. 

Opinions  of  witnesses,  434. 

Self-serving  and  self-disserving  evi- 
dence, 434. 

How  much  evidence  is  requisite, 
434. 

Sufficiency  of  one  witness,  486. 

Duty  to  give  evidence,  436. 

Evidence  against  public  policy*  436. 

Privil^ed  communications,  436. 

Evidence  tending  to  expose  to  a 
prosecution,  penalty,  or  forfeiture, 
436. 

Persons  incompetent  to  give  evi- 
dence, 436. 

Substitution  for  an  oath,  in  the  case 
of  Quakers,  &c.,  436. 

Evidence  of  parties  and  their  wives, 

437. 

Objection  to  evidence  on  account  of 
the  character  of  the  witness,  437. 

Evidence  of  persons  having  a  pecu- 
niary interest,  438. 

Burden  of  proof,  438. 

Acknowledgment  or  receipt  of 
money,  439. . 

Plaintiff  mustprevailby  the  strength 
of  his  own  case.  438. 


Substance  of  issue  must  be  proved, 

440. 
What  evidence  may  be  rejected  as 

irrelevant  or  unnecessary,  440. 
Admission  by  a  married  woman  or  a 

guardian,  440. 
Evidence  of  chamcter  of  the  parties, 

441. 
Where  evidence  in  another  proceed- 
ing is  admissible,  441. 
Different  kinds    of  presimiptions, 

441. 
Presumption  of  knowledge  of  law, 

and  of  the  consequences  of  acts, 

442. 
Presumption  of  that  which  is  usual, 

442. 
Presumption  of  that  which  is  right, 

442. 
Presumption  Trom  possession  or  re< 

ceipt  of  rent,  443. 
Evidence  from  ancient  documents, 

443. 
Presumption  of  receipt  of  a  letter, 

443. 
Presumption  of  payment,  443. 
Presumption  of  continuance  of  the 

same  state  of  things,  444. 
Presumption    of    continuance    ol 

human  life,  444. 
Presumption  as  to  stamp,  444. 
Proof  of  deeds,  wiUs,  and  other  docu' 

ments,  444. 
How  judgment  as  to  handwriting 

may  be  formed,  446. 
Bight  to  have  context  read,  446. 
Evidence  trom  a  record,  446. 
Bight  to  inspect  and  copy  docu' 

ments,  446. 
Notice  to  produce  documents,  446. 
Notice  to  admit  documents,  447. 


TABLE 


OF 


ABBREVIATIONS  OF  REFERENCES 

TO   TEXT -BOOKS   ON  WHICH  THIS  WOKK  IS  FOUNDED, 

AND   THE   EDITIONS   USED. 


Abbreviations 


Abbott 

Ad.  Con.  . 

Ad.  Torts 

Archb.  Prac 

Amonld    . 

Bayley 

Best 

BL  Com.   . 

Bright 

Broom  Com. 

Bmiypn .   . 

Burge 

Bmn 

Burton 

Byles 

ChitB.    . 

Chit  Con. 

Chit  &  Tem.  on  Car. 

Co,  Litt    . 

Cole  Eject 

CooteLandl.  and  Ten. 

Cross 

Cru. 

Bixon 

Gale 

Gibbon 

Gilbert 

Grant 

Jones  Bail 

Lindley 

Maclachlan 

Macph. 


Fuller  TiUe« 


Editions 


Abbott  on  Shipping    . 
Addison  on  Contracts 
Addison  on  Torts 
Archbold's  Practice  of  the  Q.  B 
Amonld  on  Insurance 
Bayley  on  Bills 
Best's  Law  of  Evidence 
Blackstone's  Commentaries 
Bright's  Husband  and  Wife 
Broom's  Commentaries 
Bunyon  on  Life  Insurance 
Burge  on  Suretjrship  . 
Bum's  Justice    . 
Burton's  Compendimn 
Byles  on  Bills    . 
Chitty  on  Bills   . 
Chitty  on  Contracts    . 
Chitty  and  Temple  on  Carriers 
Coke  upon  Littleton  . 
Cole  on  Ejectment 
Coote's  Landlord  and  Tenant 
Cross  on  Lien    . 
Cruise's  Digest  . 
Dixon's  Law  of  the  Farm  . 
Gale  on  Easements    . 
Gibbon  on  Dilap.  and  Nuis. 
Gilbert  on  Distress     . 
Grant  on  Bankers 
Jones  on  Bailments    . 
Lindley  on  Partnership 
Maclachlan  on  Shipping     . 
Macpherson  on  Infants 


9th 

5th 

1st 

9th 

2nd 

6th 

3rd 

1st 

2nd 

1st 

1st 

29th 

8th 
10th 
7th 
1st 

1st 

Ist 

1st 

3rd 

2nd 

3rd 

2nd 

3rd 

1st 

4th 

1st 

1st 

1st 


XXXVlll 


TABLE   OF   ABBREVIATIONS. 


Abbreviations 

Fuller  Titles 

1 
Editioni 

Macq. 

Macqueen  on  Divorce 

2nd 

Mau.  &  Pol. 

Maude  and  Pollock  on  Shipping 

2nd 

Mayne 

Mayne  on  Damages    . 

1st 

Morton  V.  &  P. 

Morton's  Vendors  and  Purchasers 

of  Personal  Chattels 

1st 

OUph. 

Oliphant  on  Horses    . 

2nd 

Paley 

Paley  on  Principal  and  Agent    . 

3rd 

Phil.  Lun. 

Phillips  on  Lunacy     . 

1st 

Po'well      . 

Powell  on  Eyidence   . 

2nd 

Pres.  Shep.  T.  . 

Sheppard's  Touchstone,  by  Prestoo 

Pulling     . 

Pulling  on  Attorneys  and  Soli- 

citors       

3rd 

Rose. 

Roscoe  on  Evidence   . 

10th 

Selw. 

Selwyn's  Nisi  Pnus    . 

12th 

Sm.  Action 

Smith's  (John  W .)  Action  at  Law 

7th 

Sm.  Con.  . 

Contracts 

3rd 

Sm.  LandL  and  Ten. 

Landlord  and  Tenant 

1st 

Sm.  L.  C.          . 

Leading  Cases    . 

5th 

Sm.  Merc.  Law 

Compendium  of  Mercantile 

Law        .         .        •        .        . 

6th 

Sm.  Eq.  Manual 

Smith's  (Josiah  W.)  AanutH  of 

Equity 

7th 

Sm.  Law  of  Prop. 

Compendium  of  the  Law  of 

Real  and  Personal  Property    . 

2nd 

Sm.  Mast,  and  Serv.  . 

Smith's  (Chas.  Mauley)  Master 

and  Servant    .... 

2nd 

Steer  Par.  Law 

Steer's  Parish  Law     . 

3rd 

Ste.  Com. 

Stephen's  Commentaries 

4th 

Ste.  Lect. . 

Stephen's  Lectures  on  Mercantile 

Law       ..... 

1st 

Story  Eq. 

Story's  Equity  Jurisprudence     . 

Story  on  Agency 

Story's  Taw  of  Agency 

2nd 

Sug.V.  &P.    . 

Sugden's  Vendors  &  Purchasers 

14th 

Tapp 

Tapp  on  Maintenance 

1st 

Tapping    . 

Tapping  on  Mandamus 
Tomlin's  Law  Dictionary    . 

1st 

Tomlin 

Trower 

Trower  on  Debtor  and  Creditor  . 

Ist 

Tudor  Ca.  on  M.  L.  . 

Tudor's  Leading  Cases  on  Mer- 

cantile Tiaw    .... 

1st 

Tudor  Real  Prop.  Ca. 

Tudor's  Leading  Cases  on  Real 

Property  and  Conveyancing    . 

1st 

Wharton  . 

Wharton's  Law  Lexicon    . 

2nd 

Wms.  Ex. 

Williams's  Executors 

5th 

Wms.  Plead.     . 

Williams  on  Pleading 

1st 

Woodf.      . 

WoodfiiU's  Landlord  and  Tenant 

7th 

Woolr.  Ways    . 

Woolrych  on  Ways    . 

2nd 

PART  L 

OP  PRIVATE  RIGHTS  AND  WRONGS  CONCERNING  THE 
PERSON,  CHARACTER,  OR  REPUTATION. 


B 


CHAPTER  I. 


OF  CORPORAL  SECURITY. 


Injuries  to 

corporal 

security 


Evil  intent. 


Pabt  I.    Life  is  the  immediate  gift  of  God,  a  right 

inherent  by  nature  in  every  individual    (1 

and  corporal  BL  Com.  129,  I34i.)  And  as  a  general  rule, 
everyone  is  also  entitled  to  immunity  from 
all  corporal  insults  and  injuries. 

Injuries  to  corporal  security  are  either 
direct  or  consequential  (Broom  Com.  662 ; 
3  Ste.  Com.  461.) 

In  order  to  maintain  an  action  for  a  bodily 
injury,  whether  direct  or  consequential,  it  is 
not  essential  to  show  that  it  originated  in 
any  evil  intent,  or  was  wilful.  A  person 
may  be  sued  for  an  act  done  accidentally  or 
by  mistake,  unless  it  was  unavoidable  or 
occasioned  by  the  plaintifTs  negligence. 
Frequently,  however,  such  injuries  may  be 
made  the  subject  of  a  criminal  prosecution  ; 
and  in  that  point  of  view  the  existence  of  a 
criminal  intent  may  be  most  material. 
(Broom  Com.  662-3 ;  Rose.  692.) 
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Section  I. 

Of  direct  Injuries  to  Corporal  Security. 

Corporal  security  may  be  directly  affected  Pabt  I. 
by  threats,  assault,  battery,  wounding,  or  sJJ^'l 
mayhem.  

1.  Threats  of  bodily  hurt  through  fear  i.  Tbmtt. 
of  which  a  person's  business  is  interrupted, 

are  a  ground  of  action.  But  they  do  not 
constitute  a  ground  of  action  where  they 
produce  no  inconvenience.  (3  Ste.  Com, 
459.) 

2.  An  apparent  attempt  or  offer,  coupled  2.  aimuic. 
with  a  present  ability,  to  do  hurt  to  the 
person  of  another,  constitutes  an  assault ;  so 

that  even  the  holding  up  a  fist  or  shakiDg  a 
whip,  when  near  enough  to  be  able  to  hit,  or 
advancing  with  a  whip  or  a  fist  uplifted  in  a 
threatening  manner,  is  an  assault.  (Selw. 
26  ;  Ad.  Torts,  395  ;  Broom  Com.  664 ; 
Rose.  592.) 

3.  A  battery,  as  distinguished  from  an  3.  Battery, 
assault,   is   the  actual  and  unwarrantable 
striking  a  person  or  in  any  way  touching 

him,  in  a  violent,  angry,  rough,  rude,  or 

insolent  manner:  so  that  even  pouring  water 

on   a  person,  or  spitting  in  his  face,  is  a 

battery.     (Ad.   Torts,  396;   Broom  Com. 

Bi2 
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Pabt  I.    664,  666  ;  3  Ste.  Com,  459  ;  Selw.  4 ;  Rose. 

Sec.*!;     592.) 

4.  Wound-        ^'  Wounding  is  an  aggravated  species  of 

iiiff 

battery,  amounting  to  a  bodily  hurt. 

5.  Mayhem.       5.  Mayhem  is  the  depriving  a  person  of, 

or  injuring,  a  member  of  the  body  which  is 
available  for  fighting  (such  as  a  leg,  an  arm, 
an  eye,  or  a  fore  tooth),  or  otherwise  injur- 
ing him  corporaUy  in  such  a  manner  as  to 
diminish  his  power  of  fighting  or  defending 
himself.  And  for  this,  or  for  wounding, 
heavy  damages  are  recoverable,  unless  the 
act  amounts  to  a  felony,  or  can  be  justified 
or  excused.  (Ad.  Torts,  396  ;  3  Ste.  Cora. 
460 ;  Wharton.) 
5Ste '*  to  **  ^^  ^^^  plaintiff  was  the  aggressor,  and 
defence.  gtruck  or  evcu  only  assaulted  the  defendant 
in  the  first  instance,  and  the  act  of  the 
defendant  was  in  actual  self-defence,  it  is 
justifiable.  And  an  assault  and  battery  is 
justifiable  when  in  actual  defence  of  a  wife 
or  husband,  parent  or  child,  master  or 
servant.  But  if  a  blow  is  struck  after  all 
danger  is  past,  it  is  not  justifiable.  (Ad. 
Torts,  396-7 ;  Broom  Com.  665  ;  3  Ste. 
Com.  461 ;  Rose.  694  ;  Selw.  32.) 
Forcible  A  chuTchwardcn  or  beadle  may,  if  neces- 

ejection  or  *^ 

entry.         sary,  lay  hands  upon  a  person,  to  turn  him 
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out  of  church,  for  improper  behaviourdurmg  Paet  l 
divine  servica  (Broom  Com.  665-6  ;  3  Ste.  ^c,  i. 
Com.  461.)  

An  assanlt  and  battery  may  also  be  jus- 
tified on  the  ground  of  its  being  in  defence 
of  the  possession  of  a  house  or  dose,  or  of 
chattels.  If  a  person  forcibly  enters  into 
a  house,  he  may  be  forcibly  ejected ;  but  if 
he  enters  quietly,  he  must  be  requested  to 
retire  before  he  can  be  lawfully  turned  out, 
and  then,  if  he  refuses  to  retire,  the  owner 
may  compel  him.  But  in  neither  case  may 
an  nnnecessary  degree  of  force  be  resorted 
to.  (Ad.  Torts,  397-8 ;  Selw.  32-3  ;  Broom 
Com.  665 ;  3  Ste.  Com.  461 ;  Rose.  597.) 

A  forcible  entry  is  not  lawful,  even 
where  the  law  gives  a  right  of  entry.  (Ad. 
Torts,  398 ;  Cole  Eject.  69,  70,  686-690 ; 
Woodf.  858,  860.) 

In  the  case  of  an  affiray,  any  person  is  Puttogdown 
justified  in  interfering  and  using  such  a 
degree  of  force  as  may  be  necessary  for  the 
purpose  of  separating  the  combatants  and 
putting  an  end  to  it.  (Ad.  Torts,  398-9  ; 
1  Bum,  56.) 

When  a  person  has  been  assaulted  in  such  where  may- 

^  hem  taex- 

a  way  as  to  put  him  in  fear  of  grievous  <'""^^®* 
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PabtI.    bodily    harm,  mayhem  inflicted  in    self- 
Sbc.i.     defence  is  excusable.     But  a  person  may 
iMspropor.    ^ot  make  a  return,  in  self-defence,  wholly 
injury  In       disproportionate  to  the  injury  he  has  re- 
ceived.    (Ad.  Torts,  399 ;  Rose.  594-5.) 


Section  II. 

Of  Consequential  Injuries  to  Corporal 

Security. 

Consequential,    as    distinguished     fi*om 
direct  injuries,  frequently  arise  from  nui- 
sances or  from  negligence. 
?^.?iH?iL®'      -A.  nuisance  is  something  done  which  has 

a  nuisance.  o 

the  effect  of  unwarrantably  marring    the 
enjoyment  of  the  rights  of  another  person. 
Where  re-         Redrcss  caimot  be  obtained  for  a  thins: 

dre»  not  o 

granted.  ^^  ^  nuisauce,  whcrc  it  merely  involves  a 
reasonable  use  of  the  rights  of  the  person 
charged  with  creating  it,  and  it  merely 
abridges  the  pleasure  of  the  person  suffer- 
ing from  it :  it  must,  at  the  least,  tmwar- 
rantably  render  the  enjoyment  of  life  or 
property  uncomfortable.  And  hence  the 
carrying  on  an  offensive  trade  may  be  ac- 
tionable if  carried  on  in  one  locality,  but 
not  so  if  carried  on  in  another.     (See  Ad. 
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Torts,  74  ;  Rosa  514-5  ;    Selir.   1129-31;    ^^^ 
Bamfard  ▼.  Turtdey,  3  B.  &  S.  1 ;   Cavey   Sec.  IL 
T.  Ledbitter,  13  Scott^  470.    And  see  pi  74 
infra.) 

Some  ninsanoes  affect  the  enjoyment  of  ik' 
rights  concerning  the  person ;  others  affect 
the  enjoyment  of  proprietary  righta  Some 
of  the  former  are  noticed  in  this  section  ; 
some  of  the  hitter  in  a  subsequent  page. 

Nuisances  are  either  public  or  private 
Public  or  common  nuisaivoes  are  those  things 
which  prejudicially  affect  the  public,  Le.  all 
persons  who  come  within  the  sphere  of  their 
operation,  though  they  may  affect  some  per- 
sons more  than  othera  Private  nuisances 
are  things  prejudicial  to  the  enjoyment  of 
private  rights.  (Broom  Com.  693 ;  3  Sta 
Com.  490.) 

If  a  person  lawfully  traversing  land  falb  Jj*  "^ 
into  an  xmguarded  well  or  mining  shaft, 
without  negligence  or  misconduct  on  his 
part,  the  occupier  of  the  land  is  responsible 
in  damages.  But  if  the  person  injured  were 
trespassing,  and  the  well  or  shaft  were  more 
than  twenty-five  yards  from  a  public  car- 
riage-way, the  occupier  would  not  be  liable 
(Ad.  Torts,  80, 95 ;  5  &  6  WiD.  IV.  a  50.  s,  70.) 

If  a  landownex  suffers  a  path  to  his  house  j^^ggf'^^ 
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pjiBT  I.  to  be  used,  he  is  respoDsible  for  any  act  of 
Sec.  tt  ^  whereby  injury  arises  to  other  persons, 
without  giving  them  timely  notice,  or  re- 
voking the  licence  to  nee  it.  (Ad.  Torts,  81.) 
Drngermii  If  a  householder  leaves  a  cellar,  vault, 
or  iHcn.  '  area,  or  sewer  unguarded,  so  close  to  a  high- 
way as  to  be  dangerous  to  passengers  in  the 
dark  or  in  foggy  weather,  he  ia  responsible. 
for  any  injury  occasioned  thereby.  (Ad. 
Torts,  82,  96 ;  Rose,  528-9.) 
Fero^B  Whoever  keeps  an  animal  which  he  knows 
to  be  wont  to  attack  mankind,  is  liable  to  an 
action  for  damages  by  any  person  injured 
by  it.  But  a  person  may  allow  a  fierce  dog 
to  be  loose  at  night  for  the  protection  of  the 
premises;  yet  not  in  the  open  approaches 
to  a  house,  so  as  to  injure  persons  lawfully 
coming  to  it.  (Ad.  Torts,  96 ;  Rose.  525-6  ; 
Dixon,  110-21.) 
'  An  action  may  be  maintained  for  injuries 
to  corporal  security  arising  from  negligence 
or  want  of  proper  care,  iu  other  cases  besides 
those  of  nuisances. 

Thus,  when  a  coach  is  overturned  and  a 
■  passenger  is  thrown  out,  owing  to  the  care- 
lessness of  the  driver,  the  passenger  may 
bring  an  action  against  the  coach  proprietor. 
(3  Ste.  Com.  461  ;  Rose.  518.)    And  a  per- 
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son  walking  or  riding  on  a  road,  who  sns-    Pakt  L 
tains  an  injury  in  consequence  of  the  furious,    sbc.IL 
careless,  or  negligent  driving  of  another, 
may  maintain  an  action,  unless  his  own 
want  of  reasonable  care  conduced  to  the 
injury.     (See  Oliph.  225.) 
A  person  driving  is  not  bound  to  keep  on  Duty  of  per. 

^  <y  •»•  ioni  driving 

the  regular  side  of  the  road ;  but  when  on  "**  ^***»«- 
the  other  side,  he  must  use  greater  care  to 
avoid  a  collision.  A  person  driving  over  a 
crossing  for  foot-passengers,  or  in  a  crowded 
part,  ought  to  drive  slowly  and  carefully ; 
but  it  is  also  the  duty  of  a  foot-passenger  to 
use  due  care,  so  as  not  to  get  recklessly 
among  the  carriages.  (Ad.  Torts,  240 ;  Oliph, 
241-3  ;  Kosa  520-1 ;  Ad.  Con.  484.) 

And  it  may  here  be  added  that  redress  injuTie.  to 

•'  ^  ^  the  health. 

may  be  had  by  action  for  injuries  to  the 
health  of  an  individual,  by  the  sale  of  bad 
wine  or  provisions,  or  by  the  neglect  or 
xmskilfiil  treatment  of  his  medical  attendant. 
(Broom  Com.  692, 695-6  ;  3  Ste.  Com.  462.) 

When  the  death  of  a  person  is  caused  by  Action  by 

•^    personal  r^~ 

a  tort  which  would  have  entitled  him  or  Jf^'JJJJfn® 
her  to  damages,  an  action  for  damages  may  tort?***^* 
be  brought  by  his  or  her  personal  repre- 
sentative, for  the  benefit  of  his  or  her  wife, 
husband,  parent,  grandparent,  step-parent, 

B  3 
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Part  I.  child,  grandchild  and  step-child,  in  such 
Sbg.  if.  shares  as  the  jury  shall  direct ;  and  the 
measure  of  damages  is  the  pecuniary  loss  to 
the  &mily  from  the  death.  Compensation 
may  be  given  in  this  way,  not  only  for  an  ac- 
tual pecuniary  loss,  but  even  for  the  extinc- 
tion of  a  reasonable  expectation  of  pecuniary 
advantage,  whether  to  be  derived  in  money 
or  in  the  shape  of  maintenance,  education, 
and  social  comfort,  procurable  by  money, 
and  which  the  family,  but  for  the  death 
of  the  injured  person,  might  probably  have 
enjoyed.  But  the  jury  cannot  take  into 
consideration  the  funeral  expenses  or  mourn- 
ing, or  the  mental  suflfering  occasioned  to 
the  family.  (Broom  Com.  689-91 ;  Wms. 
710-11;  Ad.  Torts,  254,  267;  Rose.  534; 
Chit.  Con.  453-4;  Pym  v.  O.KR.  Co.,  2  Best 
&  Sm.  759  ;  Senior  v.  Ward,  1  Ell.  &  Ell. 
385  ;  9  &  10  Vict,  a  93.) 
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CHAPTER  IL 


OF   CORPORAL  LIBERTY. 


Every  adult  has  an  inherent  right  of  per-   Pabt  l 

Cap.  TT. 

sonal  liberty,  which  consists  in  the  power     — L. 
of  locomotion  without  restraint  other  than  hm!^- 

flncd. 

by  the  due  course  of  law.     (1  Ste.  Com. 
145.) 

This  right  may  be  violated  by  wrongful,  h^  ^^o- 
usually  termed  false  imprisonment,  or  by 
wrongful,  usually  termed  malicious  arrest. 

Wrongful  or  false  imprisonment  is  a  tres-  Deflnmon  ©t 

*-*  *■  wrongful  or 

pass  committed  by  arresting  and  detaining  JjJJSiSu'*" 
a  person  without  legal  grounds,  or  without 
legal  warrant  duly  executed,  whether  such 
detention  be  in  a  prison,  or  in  a  private 
house,  or  in  the  street,  or  elsewhere.  (Ad. 
Torts,  400 ;  Broom  Com.  696  ;  8  Ste.  Com. 
471-2  ;  Selw.  919.) 

To   constitute   imprisonment;   it  is   not  in  what  it 

-^  consists. 

necessary  that  the  person  said  to  be  im- 
prisoned should  be  under  any  physical  re- 
straint or  confinement.  Any  restraint  on 
the  free  power  of  locomotion,  though  it  be 
only  by  a  show  of  authority  or  force,  con- 
stitutes imprisonment     (Ad.  Torts,  400.) 
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Pabt  l        If  a  justice  of  the  peace  sees  a  felony  or 
'    *   other  breach  of  the  peace  committed  in  his 

Authority  of  r  n  t_       j    xi. 

ajuiticeof  presence,  he  may  personally  apprehend  the 
arrett  felon  or  Command  any  other  person  to  ap- 
prehend him;  but  if  the  offence  is  com- 
mitted in  his  absence,  he  must  issue  his 
warrant  in  writing  to  apprehend  the  offen- 
der.  (Broom  Com,  705  ;  1  Bum,  272.) 
wherea  A  constablc  may  not  arrest  a  person, 

JStScS?  war-  without  Warrant,  merely  on  suspicion  of  his 


rant. 


having  committed  a  misdemeanour.  But 
if  a  constable  has  reasonable  cause  to  sus- 
pect that  a  person  has  committed  a  felony, 
or  if  one  man  makes  a  reasonable  charge 
of  felony  against  another,  and  requires  an 
officer  to  arrest  him,  the  officer  may  detain 
him  imtil  he  can  be  brought  before  a  ma- 
gistrate. And  the  constable  will  be  secure, 
though  it  turn  out  that  no  felony  was  com- 
mitted.  (Ad.  Torts,  401--2 ;  Broom  Com. 
700,  702 ;  1  Bum,  273  ;  Selw.  936.) 

A  constable  may  ex-officio  arrest  a  per- 
son who' in  his  presence  has  committed  or 
threatens  to  commit  an  offence,  or  a  breaker 
of  the  peace,  and  keep  him  until  he  can  bring 
him  before  a  magistrate.  (Ad.  Torts,  404-6 ; 
1  Burn,  274 ;  Selw.  938.) 
Where  a  As  a  general  rule,  a  private  person  may 
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not,  without  warrant,  arrest  another  for  a    Part  I. 

Cap  II 

misdemeanour,  except  to  prevent  the  con-        *    * 
tinuance  or  the  threatened  renewal  of  areu'Im^Sut 
breach  of  the  peace.      (Ad.  Torts,    102 ; 
Broom  Com.  697.) 

Any  bystander  is  authorized,  and  indeed 
bound,  to  arrest  an  aflBrayer,  and  deliver 
him  over  to  a  peace  officer,  to  be  carried 
before  a  magistrate,  in  order  that  he  may 
be  compelled  to  find  sureties  for  keeping 
the  peace.  But  a  private  individual  may 
not  do  this  after  the  affray  is  over,  unless 
the  affrayers  remain,  and  there  is  reasonable 
ground  for  apprehending  a  renewal  of  the 
disturbance.  If  the  affrayers  disperse,  they 
may  not  be  pursued,  or  given  in  custody. 
(Ad.  Torts,  406 ;  Broom  Com.  697 ;  1  Bum, 
276 ;  Selw.  938.) 

Anyone  is  justified,  and  in  fact  legally 
bounds  to  arrest  a  person  who  in  his 
presence  has  committed  or  attempted  to 
commit  a  felony  or  inflicted  a  dangerous 
wound,  or  to  prevent  a  person  from  com- 
mitting a  felony,  or  to  assist  an  officer 
demanding  his  help  for  the  taking  of  a 
felon  or  the  suppression  of  an  affray.  (1 
Bum,  275  ;  Selw.  988.) 

A  person  found  committing  an  offence 
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Pabt  I.  against  the  Act  relating  to  Malicious  In- 
'  juries  to  Property,  may  be  apprehended 
without  a  warrant,  if  taken  in  the  very  act, 
by  any  peace  officer,  or  the  owner  of  the 
property  injured,  or  his  servant,  or  any 
person  authorized  by  him,  and  taken  before 
some  neighbouring  magistrate.  (24;  &  25 
Vict.  c.  97.  s.  61.) 

Anyone  found  committing  an  indictable 
offence  between  9  p.  H.  and  6  A.  M.,  may  be 
apprehended  by  any  private  individual,  and 
conveyed  by  him,  or  delivered  to  some  peace 
officer  to  be  conveyed,  before  a  magistrate. 
(Ad.  Torts,  404 ;  14  &  15  Vicic.  19.  s.  11.) 

Anyone  found  committing  an  offence 
against  property  under  the  Metropolitan 
Police  Act  may  be  arrested  by  the  owner 
of  the  property,  or  by  his  servant,  or  any 
person  authorized  by  him,  and  may  be 
detained  until  he  can  be  delivered  into  the 
custody  of  a  constable.  But  the  offender 
must  be  arrested  in  the  very  act,  and  not 
afterwards,  however  recently.  (Ad.  Torts, 
407  ;  2  &  3  Vict.  c.  47.  s.  63,  66.) 

Anyone  found  committing  an  offence 
against  the  Larceny  Consolidation  Act,  may 
be  apprehended  by  any  person  and  taken 
before  a  magistrate.    And  a  person  to  whom 
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property  is  offered  to  be  sold,  pawned,  or   Fast  l 

delivered,   if  he  has  reasonable  cause  to     L  ' 

suspect  that  any  offence  against  the  Act  has 
been  committed  with  respect  to  such  pro- 
perty,  may,  and  ought  to  apprehend  the 
party  offering  the  same  and  take  him  before 
a  magistrate.     (24  &  25  Vict  a  96.  s.  103.) 

Except  in  such  special  cases  as  these,  in 
order  to  justify  a  private  individual  in 
causing  the  arrest  of  another,  he  must  prove 
the  commission  of  a  felony,  and  the  exist- 
ence of  reasonable  grounds  for  fairly  sus- 
pecting that  the  plaintiff  either  committed 
it  or  was  implicated  in  it.  (Ad.  Torts,  402; 
Broom  Com.  699,  700 ;  Selw.  937  ;  1  Bum, 
275.) 

A  private  individual  who,  without  legally 
sufficient  grounds,  directs  a  police  officer  to 
take  a  person  into  custody  without  a  magis- 
trate's warrant,  thereby  renders  himself 
liable  to  an  -  action  for  false  imprisonment, 
in  which,  If  it  is  successful,  heavy  damages 
are  usually  given.  But  when  a  person  is 
arrested  nnder  a  warrant,  the  person  making 

« 

the  charge  will  be  safe,  unless  he  acted 
maliciously  and  without  probable  cause. 
(Broom  Com.  701 ;  1  Bum,  277.) 

If  a  plaintiff  by  affidavit  satisfies  a  ludire  Arrest  or « 

*  •'  **    ^     person  about 
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Fabt  I.    that  he  has  a  cause  of  action  against  the 

L      defendant  to  the  amount  of  20/.  or  upwards, 

En^lnd  to    and  that  there  is  probable  cause  for  believing 

avoid  a  de- 

mand.  that  the  defendant  is  about  to  quit  England, 
the  defendant  may  be  ordered  to  be  arrested 
and  detained,  until  he  give  bail,  or  make  a 
deposit  to  secure  the  debt  and  costs.  The 
person  arrested,  however,  may  apply  to  the 
Court  or  Judge  for  a  discharge,  which  will 
be  granted  if  he  satisfies  the  Court  or  Judge 
that  he  has  not  nor  ever  had  an  intention  of 
leaving  England.  Yet,  notwithstanding  the 
discharge,  the  party  procuring  the  arrest 
will  not  be  liable  to  an  action,  if  the  order 
for  the  arrest  was  fairly  obtained.  But  if 
the  plaintiff  has  imposed  on  the  judge,  by 
a  suggestio  falsi  or  a  suppressio  veri,  the 
defendant  may  bring  an  action  against  the 
plaintiff  for  a  malicious  arrest.  (Ad.  Torts, 
433-4  ;  Broom  Com.  712-3  ;  1  &  2  Vict.  c. 

no.  s.  3.) 

Confining  a        Auv  individual  is  authori2sed  to  confine 

person  or  un- 

•oundmind.  ^  persou  of  uusouud  mind,  who  appears 
likely  to  do  harm  to  himself  or  to  any  other 
person.     (Ad.  Torts,  408.) 

Amount  of  '      The  Court  never  interferes  with  the  dis- 

damages. 

cretion  of  the  jury  as  to  the  amount  of 
damages  for  an  assault  and  false  imprison- 


OF  COBPORAI.  LIBEBTT.  17 

ment,  unless  they  are  grossly  excessive,  or   Pabt  i. 

clearly  founded  on  a  mistaken  or  improper      

view  of  the  matter.  Any  circumstances  of 
aggravation  on  the  one  hand,  and  any  cir- 
cumstances of  extenuation,  not  pleadable 
as  a  defence,  on  the  other  hand,  ought  to  be 
taken  into^  account,  to  increase  or  lessen  the 
damages.     (Ad.  Torts,  429  ;  Mayne,  268.) 
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CHAPTER  III. 

OF   SECURITY  TO  CHARACTER  AND  REPUTATION. 

Part  I.    One  of  the  most  precious  rights  concerning 

-1—      the  person,  is  that  of  security  to  character 

and  reputation.     This  may  be  injuriously 

Defamation,  affcctcd  by  defamation,  which  is   of  two 

kinds ;  namely,  libel  and  oral  slander. 


Libel  de- 
fined. 


Distinction 
in  eflbct  of 
verbal  and 
wxitten 
slander. 


Section  I. 

Of  Libel  or  Written  Slander. 

Libel  is  a  slander  in  writing,  or  in  print, 
or  by  pictorial  or  other  representation 
(Wharton  ;  Starkie  on  Libel,  Introd. ;  Selw. 
1049.) 

Libel  is  deemed  a  greater  injury  than 
oral  slander,  inasmuch  as  oral  slander  is 
sudden  and  fleeting,  whereas  libel  is 
deUberate,  permanent,  and  in  general  pro- 
pagated further.  Hence,  a  vague  imputa- 
tion of  dishonesty,  if  oral,  is  not  actionable, 
unless  the  imputation  had  reference  to  the 
business  of  the  person  defamed,  and  had  the 
effect  of  damaging  him  in  it.     But  such  an 
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imputation,  if  published  in  writing  or  in    Part  l 
print,  even  without  reference  to  his  business,    g^^  j, ' 
and  without  proof  of  any  evil  resulting  from 
it,  is  actionable.     (Ad.  Torts,  576;  Selw. 
1049.) 

A  person  libelled  will  not  be  entitled  to  PuMcation. 
an  action,  unless  the  libel  be  published* 
But  parting  with  a  Kbellous  print  or  writ- 
ing in  order  that  it  may  become  known, 
or  the  making  a  libel  known  to  any  third 
person,  amounts  to  a  pubUcation.  (Broom 
Com.  719,  729,  730;  Selw.  1062.) 

All  written  or  printed  publications  which  what 

printed  or 

tend  to  prejudice  the  private  character  or  j^^ajpob- 
credit  of  another,  or  to  render  a  person  ridi-  ^^**"*"^ 
culous  or  contemptible,  or  to  cause  him  to  be 
hated,  feared,  or  avoided,  or  to  injure  him 
in  his  business,  are  libellous ;  and  an  action 
for  damages  is  maintainable  against^  the 
writer  and  publisher,  unless  the  publica- 
tion is  a  privileged  communication,  or  the 
libeller  can  prove  the  truth  of  the  libel 
(Ad.  Torts,  578-9 ;  Broom  Com.  718-9 ; 
3  Ste.  Com.  465-8  ;   Selw.  1049.) 

Malice  is  the  gist  of  an  action  for  libel  or  naiioe. 
slander.     The  word  malice,  however,  is  not 
used  in  the  popular  sense  of  ill-will,  but 
in  the  legal  sense  of  the  intention  to  do 
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Pabt  I.  a  wrongful  act ;  and  unless  the  injurious 
Sec.  I.  communication  is  privileged,  the  law  implies 
malice  in  the  legal  sense,  and*  though  evi- 
dence of  malice  may  be  given  to  increase 
the  damages,  it  is  never  deemed  necessary. 
In  the  case  of  what  would  otherwise  be  a 
privileged  communication,  actual  malice 
must  be  proved,  in  order  to  support  an 
action.  (Ad.  Torts,  580  ;  Selw.  1049, 1054, 
1062  ;  Hose.  567.) 

priTiieged         Where  a  communication  is  fairly  made, 

communU        ^  ^ 

cationi.        in  the  discharge  of  some  legal  or  moral 
duty,   or  for  the  necessary  protection  or 
investigation  of  an  interest,  or  upon  some 
other  reasonable  occasion  or  exigency,  in 
the  belief  of  its  truth,  and  without  actual 
malice,  it  is  privileged.     (Ad.  Torts,  580-1, 
587-8 ;  Broom  Com.  719-21,  724 ;  3   Ste. 
Com.  463,  466 ;  Rose.  570,  574 ;  Croft  v. 
Stevens,  7  Hurl  &;  Norm.  570 ;  Beatson  v. 
Skene,   6  HurL   &  Norm.  838 ;  Amcmn  v. 
Damm,  8  Scott,  597.) 
Lettert  by  a       Defamatory  letters  written  and  published 
by   a  minister    of   religion,  even  though 
under  the  strongest  sense  of  duty,  are  not 
privileged.  (Ad.  Toi-ts,  584.) 
Defamatory       Dcpositioiis  Or  Statements  in  the  coarse 

matter  in  the 

r^SSSi^pro.  ^^  ^  judicial  proceeding  before  a  court  of 
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competent  jurisdiction  are  privileged.     But   Pabt  I. 

f AP    Tlf 

the  libeller  may  be  punished  by  a  prose-    seo.  L 
cution  for  perjury.     (Ad.  Torts,  581;  Rose. 

571.) 

Petitions  and  memorials  to  the  proper  Peutiomand 

•^      ^       memorials 

authorities,  complaining  of  the  serious  mis-  Sr'Si'lSS? 
conduct  of  magistrates  and  public  officers  function^ 
and  officers  of  the  army  or  navy,  and  con- 
taining statements  honestly  believed  to  be 
true,  are  privileged  communications.     (Ad. 
Torts,  582 ;  Rose.  571.) 

Letters  imputing  grave  misconduct  toJj?'"*®* 
clergymen,  addressed  to  the  bishop  of  the 
diocese,  are  privileged,  if  sent  bonfi,  fide  for 
the  purpose  of  obtaining  an  inquiry  into 
the  matter  by  the  bishop.  (Ad.  Torts,  585 ; 
Selw.  585.) 

If  aconfidentialcommunicationis  honestly  SoS'Se"***' 
made  between  relatives  or  friends,  purely  Slnd». 
to  prevent  an  injmy,  it  is  privileged.     (Ad. 
Torts,  585-6 ;  Rose.  567,  571-2.) 

In  some  instances,  the  reports  of  legal  f^^  ®^ 
proceedings  have  been  held  to  be  actionable :  **«*°8»- 
as  in  the  case  of  statements  of  coimsel 
unsupported  by  evidence ;  or  untrue,  unfair,' 
or  exaggerated  accounts,  published  after  a 
trial  is  concluded;  or  disparaging  comments, 
allegations,  and  opinions  of  the  reporter 
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.  Part  I.   himself,  or  of  any  person  other  than  one 
^^  I  *  whose  duty  reqiiired  him  to  make  them;  or 
matters  of  a  grossly  scandalous,  blasphe- 
mous, or  indecent  nature.  (Ad.  Torts,  592 ; 
Broom  Com.  727-8;   Selw.   1052;    Rose. 
574.) 
Information       Information  printed  merely  for  the  use  of 

for  members  ^  •' 

men"^"  mcmbcrs  of  Parliament  is  privileged,  so  far 
as  its  circulation  is  confined  to  them.  (Ad. 
Torts,  594.) 

Speeches  of       A  member  of  Parliament,  when  speaking 

members  of  i.  o 

Parliament,  j^  }^g  place,  may  freely  remark  upon  the 
character  of  others ;  but  he  will  be  respon- 
sible in  damages,  if  he  prints  and  publishes 
speeches  of  a  libellous  nature.  (Ad.  Torts, 
594 ;  Broom  Com.  728 ;  Selw.  1052  ;  Eosc. 

571.) 
Reporuof         Thosc  who  print  and  publish  what  passes 

public  meeU  •*■■'■  •*■ 

»"8»-  at  public  meetings  are  responsible  for  any 

'defamatory  matter.  (Ad.  Torts,  594 ;  Broom 
Com.  728-9 ;  Selw.  1053 ;  Rose.  576.) 
SdiS?m-'  -^^  ^^^  candid  criticism,  however  severe, 

"*"  '  on  a  book,  or  a  paper,  or  a  work  of  art,  or  an 
entertainment,  is  allowable ;  but  if  the  com- 
ment is  malevolent,  and  exceeds  the  bounds 
of  fair  opinion,  it  is  actionable.  (Ad.  Torts, 
594-5 ;  Broom  Com.  727 ;  Selw.  1050-1  ; 
Rose.  575.) 
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Comments  on  the  public  acts  of  public    Part  I. 
men  are  allowable,  so  long  as  they  are  not    g^^  x. 
made   a  medium  for  private  malice.     (Ad.  conlliJ^ 
Torts,  596  ;  Broom  Com.  727 ;  Rose.  662 ;  JSwte  ,2n. 
Selw.  1065.) 

K  a  printer  discovers  that  he  is  printing  Duty  of « 
libellous  matter,  he  ought  at  once  to  stop ; 
and  he  may  then,  but  not  otherwise,  recover 
his  charges.      (Ad.  Con.  419 ;  Chit.  Con. 
517)  (a). 


Section  II. 

Of  Verbal  Slander. 
Certain  words  are  actionable  in  the  case  scand*ium 

magnatum. 

of  a  peer  spiritual  or  temporal  or  a  great 
officer  of  state,  which  would  not  be  deemed 
so  in  the  case  of  an  ordinary  person.  (Selw. 
1263.) 

Mere  abuse  by  word  of  mouth,  however  yitupera. 
gross,  is  not  actionable  per  se,  that  is,  with- 
out allegation  and  proof  of  special  damage, 
unless  it  amounts  to  scandalum  magnatum, 
or  it  is  spoken  of  a  professional  man  or 
tradesman  in  reference  to  his  profession  or 
business,  or  unless  it  imputes  an  indictable 

(a)  Ab  to  Mae  characters  of  servants,  see  pt.  3.  t.  3.  c.  1. 
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Pakt  I.    offence.  (Ad.  Torts,  597-9 ;  Selw.  1253-5  ; 

S^ili.'  liosc.  569.) 
wh^Tthe        Words  of  mere  suspicion^  opinion,  in- 
SSS'rebut  quiry,  advice,  warning,  or  real  regret,  will 

presumption 

of  malice,  not  crcatc  any  cause  of  action,  as  the  cir- 
cumstances rebut  the  presumption  of  malice. 
(Ad.  Torts,  698 ;  3  Ste.  Com.  466  ;  Rose. 
572-4.) 

Truth  of  the  And  whcTC  the  charge  is  true,  it  may  be 
pleaded  in  justification.     (Selw.  1266.) 

Imputation        Words  imputing  heresy  to  a  layman,  or 

JnchMuty.'  adultery,  or  unchastity,  are  not  actionable 
per  se,  (!)  except  that  by  the  custom  of 
London  an  action  maybe  maintained  in  the 
city  Courts  for  imputing  unchastity  to  a 
woman.  (3  Ste.  Com.  464-5 ;  Selw.  125$  ; 
Ad.  Torts,  599  ;  AUsop  v.  Allsop,  5  Hurl. 
&  Norm.  534 ;  Lynch  v.  Knight,  9  H.  L. 
577.) 

Words  ac-         It  is  to  bc  obscrved,  however,  that  these 

tionable  on 

ISS*eI$^  and  other  defamatory  words  are  actionable 
"°**^*  where  the  plaintiff  alleges  and  proves  some 
special  damage  to  have  resulted  &om  them, 
as  a  natural  and  ordinary  consequence. 
But  illness  is  not  to  be  deemed  a  natural 
and  ordinary  consequence  of  slanderous 
words,  so  as  to  constitute  such  special 
damage.     (3  Ste.  Com.  464-5  ;  Ad.  Torts, 
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597-612  ;  Selw.  1259-60  ;  Alhop  v.  AUsop,    Part  I. 
5  Hurl.  &  Norm.  534;  Lynch  v.  Knight^  9    sbc!  n. 


H.  L.  577.)  

To  affirm  that  a  person  has  a  conta^ous  imputatioii 

*•  *^  of  a  contagi- 

disease,    the    imputation   of    which    may  *^"'  •"•***•• 
exclude    him  from  society,  is    actionable. 
(AA  Torts,  598 ;  3  Ste.  Com.  465 ;  Selw. 
1254.) 
Words  spoken  of  a  professional  man  or  a  wordi  m. 

^  ■*■  jurious  to  a 

tradesman^  in  reference  to  his  profession  or  SS?cJ5on'or 
business,   imputmg    misconduct    or    gross 
ignorance  or  incapacity,  and  calculated  to 
injure  him  in  it  are  actionable.     (Ad.  Torts, 
598-9  ;  3  Ste.  Com.  465 ;  Selw.  1258.) 

Words  directly  tending  to  injure  a  clergy- 
man in  his  profession,  and  to  subject  him  to 
a  loss  of  emolument,  are  actionable.  (Ad. 
Torts,  600,) 

Words  are  actionable  where  they  impute 
to  a  person  in  office  some  specific  mis- 
conduct or  unfitness.  If  they  amount  only 
to  a  vague  imputation  of  general  misconduct 
or  unfitness  for  his  situation,  they  will  fail 
to  support  an  action,  without  proof  of 
special  damage.  (Ad.  Torts,  600 ;  Selw. 
1258.) 

If  any  special  damage  has  resulted  im-  Repetition  of 

a  slander. 

mediately  and  naturally  from  the  utterance 
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Part  I.    of  slanderous  words,  an  action  for  damages 
Sec.  II.*  ^    ^^®^    maintainable,   even    thougli   the 


utterer  was  not  the  author  of  the  scandal, 

but  merely  repeated  what  he  had  heard. 
But  the  original  utterer  of  slanderous  words 
is  not  responsible  in  damages  for  the  subse- 
quent repetition  of  them,  except  by  persons 
who  had  an  authority  from  him  to  repeat 
them,  or  were  under  an  obligation  to  do  so. 
(Ad.  Torts,  601-*  ;  Diocon  v.  Smith,  5 
HurL  &  Norm.  450  ;  Rose.  576  ;  Parkins  v. 
Scott,  1  HurL  &  Colt  1 53.) 

Slanderous.       A  Dcrsou  will  bc  respousiblc  for  a  slander- 
imputation  ^  ^ 

inq"iIS™  *°  ous  imputation,  though  made  in  the  belief 
of  its  truth,  in  answer  to  an  inquiry.  (Ad. 
Torts,  60*.) 

Mauceinor-      We  havo  sccu  (d.  20)  that  many  com- 

dinary  cases,  \i.  /  ^ 

cieof^ri-  munications  of  a  defamatory  nature  are 
rauS^SnsT  privileged,  even  when  by  way  of  libeL  And, 
h,  fortiori,  many  such  communications  are 
privileged  wh^n  they  are  merely  oral  But 
although  the  making  of  a  charge  may  be 
justified  by  the  occasion,  yet  it  may  be 
accompanied  by  such  expressions,  and  may 
be  made  under  such  circumstances,  as  furnish 
proof  of  actual  malice,  and  in  such  case  it 
will  be  actionable.  (Ad.  Torts,  605 ;  Selw. 
1264,  1266-7.) 
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In  ordinary  actions  for  slander^  malice,    Pjlbt  I. 

.  .  Cap  TTJ 

that  is,  malice  in  the  legal  sense,  is  presmned  ggc.  n. 
from  the  publishing  the  slanderous  matter ; 
but  in  the  case  of  what  would  otherwise  be 
privileged  communications,  actual  malice 
must  be  proved  in  order  to  render  them 
actionable.  (Selw.  1254;  Eosc.  567.) 
DefEimatory  statements  are  privileged,  if  communica- 

tioDB  made  in 

bonS»  fide  made,  on  an  inquiry  into  a  sup-  g*25J2?°" 
posed  crime.     (Ad.  Torts,  605.) 
Counsel    or  attomies  when    acting    as  libertr  of 

counsel. 

advocates  may  make  any  calumnious  impu- 
tation which  is  relevant  to  the  circumstances 
before  the  Court,  and  whichsuch  circum- 
stances, even  though  untrue,  appear  to 
warrant.  But  they  ought  not  maliciously 
to  utter  words  wholly  imjuslifiable.  (Ad. 
Torts,  605 ;  Mackay  v.  Ford,  6  Hurl.  & 
Norm.  792.) 

Judges  and  magistrates  are  not  respon-  Liberty  of 
sible  for  defamatory  expressions  uttered  by  °"8»»^»*e«- 
them,  if  material  and  relevant  to  a  cause  or 
matter  in  issue  before  them,  which  is  within 
their  jurisdiction.     (Ad.  Torts,  607.) 

In  actions  for  defamation,  words  are  now  interpreta- 
tion of  siui- 

construed  according  to  their  popular  mean-  pJeSJn*" 
ing ;  and  that  meaning,  and  not  the  mean- 
ing of  the  person  uttering  them,  is  the  test 

c  2 
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^^iii    ^^^^^^  ^^^S  actionable.    (Ad.  Torts,  607 ; 
SBC.U.*   Selw.  1256.) 

sunder  of  It  mav  here  be  stated  that  if  a  man 
falsely  and  maliciously. slanders  the  title  to 
lands  or  chattels  about  to  be  sold,  and 
people  are  thereby  deterred  from  buying, 
or  are  led  to  give  a  less  price,  the  owner 
will  be  entitled  to  compensation  in  da- 
mages. (Ad.  Torts,  608;  Broom  Com.  733-4; 
3  Ste.  Com.  467;  Selw.  1258,  1269;  Rose. 
578.)  As  to  the  question  whether  an 
action  will  lie  for  a  false  and  malicious  dis- 
paragement of  an  article,  see  Young  v. 
Macrae,  3  Best  &  Sm.  264. 

Damages.  The  jury  may  give  damages  not  only  in 

respect  of  any  loss  arising  from  the  libel, 
but  also  for  the  mental  suffering  caused  to 
the  person  libelled.  And  any  damages  may 
be  given  which  are  not  manifestly  outra- 
geous.   (Ad.  Torts,  627  ;  Mayne,  273.) 

One  libel  cannot  be  set  up  against  another 
as  a  defence ;  nor  can  it  be  set  off  in  reduc- 
tion of  damages,  unless  the  libel  by  the 
plaintiff  may  be  regarded  as  the  provoking 
cause  of  the  libel  by  the  defendant.  (Ad. 
Torts,  628;  Rose.  577;  Mayne,  281.) 

If  the  defendant  offered  an  apology,  it 
may  be  given  in  evidence  in  mitigation  of 
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damages.     (Ad.  Torts.  628-9  :  Broom  Com.    Pakt  I. 
..«,     ^       \w^  X  Cap.  in. 

721 ;  Rose.  677.)  Sbc.  n. 

The  Judge  usually  gives  a  definition  of  vsme^me 

libel,  and  then  leaves  it  to  the  jury  to  say  ubei.  ***" 

whether  the  facts  necessary  to   constitute 

the  offence  so  defined  are  proved.     And  the 

Judge  may,  if  he  thinks  fit,  give  his  own 

opinion,  as  a  matter  of  advice  to  the  jury. 

(Ad    Torts,    629 ;    Broom    Com.   780-1  ; 

Rose.  562.) 


30 


CHAPTER  IV. 

OF  EXEMPTION  FROM  PERSONAL  ANNOY- 
ANCE  GENERALLY. 

Part  L  BESIDES  corporal  security,  corporal  li- 
—  berty,  and  security  to  character  and  repu- 
tation, everyone  has  an  inherent  right  to 
an  exemption  from  vexatious  annoyance, 
generally.  Under  this  head  it  may  suffice 
to  mention  one  form  of  vexatious  annoyance, 
namely,  that  of  malicious  proceedings  at 
law. 
mSSSiS'  ^  person  is  liable  to  an  action,  if  he  puts 
SrmSktoi^  the  criminal  law  in  motion,  or  causes  a 
search  warrant  to  issue,  maliciously  and 
without  reasonable  or  probable  groimd  for 
such  a  proceeding.  Malice  (in  the  technical 
sense  of  an  intention  to  do  a  wrongful 
act)  is  ordinarily  implied  from  the  absence 
of  any  such  ground  ;  and  even  if  there  was 
reasonable  or  probable  ground,  yet,  if  the 
defendant  did  not  know  it,  or  did  not 
believe  that  the  plaintiff  was  guilty 
malice  may  be  inferred.     (Ad.  Torts,  435- 
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41 ;    Broom  Com.   715-7 ;  Selw.   1071-3,    Pakt  I. 

p.«  TV 

1079-80;  Rose  580-6;    Gilding  v.  Eyre,   ''Ziy- 
10  Scott,  592.) 

In  order  to  recover  damages  for  a  mali- 
dons  prosecution  or  arrest^  the  plaintiff 
mnst  show  that  the  proceeding  was  deter- 
mined in  his  fiivonr,  though  he  may  not 
have  been  actually  acquitted,  and  that  he 
suffered  in  person,  in  reputation,  or  in 
point  of  expense.  (Ad.  Torts,  455  ;  Selw. 
1073;  Broom  Com.  717;  Mayne,  259; 
Rose.  579,  584.) 

A  person  who  petitions  for  an  adjudica- 
tion in  bankruptcy  maliciously  and  without 
reasonable  or  probable  cause,  and  know- 
ingly and  wilfully  or  recklessly  swears  to 
depositions  false  in  fact,  is  liable  to  an  action 
for  a  malicious  prosecution,  if  the  proceed- 
ings were  superseded  or  set  aside  before  the 
commencement  of  the  action.  (Ad.  Torts, 
443  ;  Broom  Com.  715 ;  Selw.  1077;  Rose. 
584.) 


PAET  11. 

OF  PRIVATE  RIGHTS  AND  WRONGS  CONCERNING  THE 

SUBJECTS  OF  PROPERTY,  AS  COGNIZABLE 

AT  COMMON  LAW 
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TITLE  I. 

OF  CONTRACTS  GENERAXLY. 

PaetII.  a  promise,  as  distinguished  from  a  con- 

1 '    tract,  is  an  engagement  by  one  person  to 

tinguiSed'"  another,  made  by  the  former  voluntarily 

flrom  a  con- 

tract.  and  independently  of  any  concurrence  on 

the  part  of  the  latter.  (2  Ste.  Com.  53-4 ; 
Chit.  Con.  2.) 

Definition  of      A  coutract  is  an  agreement,  that  is,  a 

a  contract.  ° 

promise  made  on  one  side,  and  assented  to 
on  the  other. 
Unilateral         A  coutract   mav  be    either  unilateral, 

and  bilateral  -^  ' 

contracts.  ^Yisi  is,  made  by  or  binding  upon  one  side 
only,  or  bilateral,  (or  inter  partes,)  that  is, 
made  between  two  or  more  parties,  and 
binding  upon  both  sides.  (2  Ste.  Com.  53--4  ; 
Broom  Com.  252,  269 ;  Ad.  Con.  212.) 

S^'KdcSa-  ^  contract  may  be  either  express  or 
implied.  An  express  contract  is  one  the 
terms  of  which  are  expressed.  An  implied 
contract  is  one  which  the  law,  on  principles 
of  reason  and  justice,  presumes.  Tlius,  if 
a  person  sends  to  a  shop  for  goods,  or 
employs  another,  the  law  implies  a  contract 
by  him  to  pay  a  reasonable  sum  for  the 


tracta. 
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goods,  or  the  ordinary  remuneration  to  him  PjlbtIL 

who  is  so  employed.   And  so,  on  the  loan  of    L  ' 

a  horse,  there  is  an  implied  contract  by  the 
borrower  to  feed  him.  (Broom  Com.  252-4 ; 
2  Ste.  Com.  56  ;  Ad.  Con.  17  et  seq.) 

A  contract  may  be  either  executed  orExceated 

andexMu- 

execntory,  or  executed  as  to  one  of  the  SJt?"" 
parties,  but  executory  as  to  the  other.  An 
executory  contract  is  one  in  which  a  party 
binds  himself  to  do  or  not  to  do  a  parti- 
cular thing.  An  executed  contract  is  one 
in  which  the  main  object  of  contract  is 
actually  performed.  (See  Broom  Com.  253 ; 
2  Ste.  Com.  57.) 

Contracts  are  of  three  kinds  :    1.  Con-  dmiioii  or 

ooDtractt. 

tracts  by  matter  of  record ;  2.  Contracts 
under  seal,  which  are  termed  specialties; 
3.  Contracts  not  under  seal,  which  are  called 
simple  contracts.  (Sm.  Con.  2 ;  Ad.  Con.  2 ; 
Broom  Com.  261.) 

Contracts  by  matter  of  record  are  con-  contrtcu  of 

record. 

tracts  which  are  founded  on  the  authority 
of  a  Court  of  Becord.  They  are  seldom 
used,  with  the  exception  of  cognovits  and 
recognisances  (Sm.  Con.  3  ;  Broom  Com. 
261 ;  Ad.  Con.  2 ;  Chit.  Con.  2.) 

A  cognovit  is  a  written  confession  of  an  cognovit, 
action  to  which  the  defendant  has  no  avail- 
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Pabt  II.  able  defence,  supposed  to  be  given  by  the 

'        defendant  in  Court,  and  authorising  the 

plaintiff,   under  certain  circumstances,  to 

enter  up  judgment,  and  issue  execution 

thereon  against  the  defendant. 

2S2r^"  -^  recognisance  is  an  obligation  of  record, 

entered  into,  either  to  the  Crown  or  a 
subject,  before  some  Court  of  Kecord  or 
magistrate  duly  authorised,  with  condition 
to  do  some  particular  act.  (Broom  Com. 
261 ;  Wharton.) 

chttjcterii-       Contracts  of  record  have  this  peculiarity, 

tract,  of  re-  ^j^^^^  ^j^^y  provc  themsclves,  i.  e.,  the  bare 
production  of  the  record  is  sufficient  evi- 
dence of  the  existence  of  the  contract.  They 
require  no  consideration  to  render  them 
binding.  And  they  may  be  enforced  by 
scire  facias.  (Sm.  Con.  3,  4  ;  Ad.  Con.  2  ; 
Chit.  Con.  3.) 

contracu  A  coutract  uudcr  seal  is  a  written  or 

under  seel. 

SSriSJi.  printed  contract  sealed  and  delivered  as  a 
deed.  Such  a  contract^  unless  operating 
in  restraint  of  trade,  requires  no  con- 
sideration to  support  it,  as  between  the 
parties  to  it,  if  it  is  a  deed  inter  partes,  or 
as  between  the  obligor  and  obligee,  if  it  is 
a  bond.  It  will  be  binding  on  the  heir  and 
the  devisee  of  the  covenantor  or  obligor. 
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where  tlie  heir  is  named  in  the  covenant  or  Fast  n. 
bond,  and  takes  assets  by  descent.  And  it  .— L 
can  only  be  discharged  by  that  which  is  of 
as  high  a  nature  as  itself,  that  is,  by  a  deed, 
or  by  a  judicial  or  legislative  act.  (Broom 
Com.  272,  293,  297 ;  Sm.  Law  of  Prop. 
446-8,  759-63,  773-80 ;  Ad.  Con.  2,  977 ; 
Chit.  Con.  3,  5,  7,  688.) 

A  simple  contract  is  a  contract  by  writing  ^Dpi«  con- 
not  under  seal,  or  by  word  of  mouth,  or  by 
implication  from  conduct.    (Sm.  Con.  32, 
34 ;  Ad.  Con.  3  ;  Chit  Con.  4.) 

Simple  contracts,  even  though  they  be 
in  writing,  differ  from  contracts  under  seal 
in  aU  these  particulars :  They  do  not  create 
an  estoppel,  except  in  some  few  cases, 
though  they  operate  as  an  admission.  They 
require  a  consideration  to  support  them. 
They  form  no  ground  of  action  against 
the  heir  or  devisee,  even  though  he  be 
expressly  named  in  them,  but  bind  the 
personal  representative.  And  they  may  be 
discharged  without  a  deed,  judgment,  or 
Act  of  Parliament.  (Sm.  Con.  34,  127-8; 
Broom  Com.  272,  303,  421-2 ;  Ad.  Con. 
3,  4,  5  ;  Chit  Con.  5,  6.  7.) 

If,  after  a  simple  contract  security  is  Merger  or 

simple  con- 

given,  a  security  by  specialty  between  the  ^^*»- 
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Past  H.  same  parties  is  given  in  relation  to  the  same 
'  subject-matter,  the  right  of  action  on  the 
former  becomes  merged  in  the  right  of  action 
on  the  latter^  if  the  remedy  by  the  latter  is 
coextensive  with  the  remedy  by  the  former, 
except,  perhaps,  where  there  is  an  intention, 
expressed  on  the  &ce  of  the  deed,  that  the 
previous  security  should  remain  in  force. 
(Broom  Com.  278-82 ;  Sm.  Con.  23 ;  Chit. 
Con.  6,  297-8  ;  Ad.  Con.  922.) 

Parol  agree-  Althouffh  the  word  *  parol '  is  often  used 
to  signify  that  which  is  oral,  as  opposed  to 
that  which  is  written,  yet  the  expression 
'parol  agreement'  or  'parol  contract'  is 
used  to  denote  an  agreement,  whether 
written  or  verbal,  which  is  not  by  specialty, 
that  is,  not  by  deed.  (See  Broom  Com.  370 ; 
2  Ste.  Com.  54  ;  Chit.  Con.  4.) 

aSSSS?.***      ^^  particular  form  of  words  is  necessary 

SrSSJiSeiy  in  a  contract,  whether  it  be  verbal  or 
written.  So  that  an  agreement  may  be 
inferred  from  mere  words  of  recital,  refe- 
rence, exception,  proviso,  or  contract.  But 
in  order  to  constitute  the  foundation  of  a 
legal  right,  the  terms  of  a  contract  must  be 
definitely  and  completely  arranged ;  except 
that  it  is  not  essential  in  all  cases  to  specify 
the  mode  or  time  of  payment,  or  even  the 
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price  itself.     (Broom  Com.  303-5 ;  Rose.  16  ;  Pibt  IL 
Chit.  Con.  64,  66,  86,  87.)  '^ILt 

In  every  contract,  whether  unilateral  or  Mutual  m- 

**  '  lent  neoet- 

inter  pai'tes,  there  must  also  be  a  mutual  *^' 
assent,  express  or  implied  ;  for,  a  mere  pro- 
mise by  one  person  for  the  benefit  of 
another,  without  any  assent  or  acceptance, 
is  not  a  bmding  contraxst.  And  the  assent 
must  be  to  the  same  thing  and  to  the  precise 
terms  offered :  so  that  where  one  party  makes 
a  proposal,  and  the  other  accepts,  subject  to 
some  variation  or  condition,  the  former  is 
of  course  not  bound  by  the  acceptance. 
(Sm.  Con.  120-2 ;  Broom  Com.  255  ;  2  Ste. 
Com.  53-4  ;  Ad.  Con.  16,  16 ;  Chit.  Con. 
8,  13,  14.) 

An  offer  may  be  withdrawn  at  any  time  Redwion  or 
before  it  is  completely  and  unconditionally 
accepted  by  words  or  by  conduct,  even 
though  the  person  making  it  expressly  gave 
the  opposite  party  a  certain  time  to  consider 
whether  he  would  accept  it.  But  it  cannot 
be  withdrawn  after  it  is  so  accepted. 
(Sm.  Con.  123;  Ad.  Con.  15,  16;  Rose. 
354.) 

The  contract  is  complete  as  soon  as  a  letter  Posting  a 

'■  letter  of  ac* 

containing  an  acceptance  of  a  proposal  is  «'^p^<*- 
posted,  though  it  may  never  reach  its  desti- 
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Part  II.  nation.     (Broom  Com.  306 ;  AA  Con.  16  ; 
^jllf*     Rose.  364.) 
wherethe        Bv  the   4th  section  of  the   Statute   of 

contract  ^ 

writo?  *"  Frauds,  29  Car.  II.  c.  3,  no  action  shaU  be 
brought — (1)  upon  a  promise  by  an  executor 
or  administrator  to  answer  damages  out  of 
his  own  estate  ;  or  (2)  upon  any  promise  to 
answer  for  the  debt,  default^  or  miscarriage 
of  another ;  or  (3)  upon  an  agreement  made 
in  consideration  of  marriage  (which  does 
not  apply  to  promises  to  marry) ;  or  (4) 
upon  a  contract  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  con- 
cerning them ;  or  (5)  upon  any  agreement 
not  to  be  performed  within  the  space  of  a 
year  after  the  making  thereof — unless  the 
agreement  upon  which  the  action  is  brought, 
or  some  memorandum  or  note  thereof,  is 
in  writing  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  by 
him  lawfully  authorised.  (Broom  Com. 
375,  386 ;  Sm.  Con.  64,  67 ;  Ad.  Con.  6064 ; 
Chit.  Con.  65,  66.) 

And  by  subsequent  enactments,  an  ac- 
knowledgment or  promise,  without  writing 
signed  by  the  party  chargeable  or  his  agent 
duly  authorised,  will  not  revive  a  debt 
barred  by  the  Statute  of  Limitations,  or 
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w 

confirm  one  contracted  during  infancy.  (2  P^bt  II. 
Ste.  Com.  55-6 ;  9  Geo.  IV.  c.  14,  a.  1,  5  ;  — 1- 
19  &  20  Vict  c.  97,8. 13;  Eosa  451  ;  Chit 
Con.  63  ;  Ad.  Con.  942.)  And  a  writing  is 
required  in  the  case  of  grants  of  annuities 
(53  Geo.  III.  c.  141),  and  the  sale  or  transfer 
of  ships  (17  &  18  Vict  a  104,  a  55),  and 
the  sale  or  assignment  of  copyright  (Chit 
Con.  63.) 

If  a  person  sanctions  or  adopts  his  printed 
name  or  signature^  that  is  a  sufficient  signa- 
ture by  an  agent  duly  authorised.  (Ad. 
Con.  63.) 

The  consideration,  as  well  as  the  parties, 
and  the  subject-matter  of  an  agreement, 
must  appear  by  express  terms  in  writing, 
or  by  necessary  implication  from  a  written 
instrument,  in  each  of  the  five  cases  to 
which  the  4th  section  of  the  Statute  of 
Frauds  relates,  except  the  second  case,  in 
which,  in  consequence  of  another  enactment, 
the  consideration  may  be  proved  orally. 
(Broom  Com.  376-7,  380-1 ;  Ad.  Con.  61 ; 
Chit  Con.  63-4 ;  19  &  20  Vict  c.  97,  s.  3.) 
And  in  cases  where  the  parties  have  volun- 
tarily agreed  that  a  particular  instrument 
shall  contain  the  terms  of  the  contract, 
a  similar  rule  applies.    (Chit  Con.  63-4.) 
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PastII.       The  4>th  danse  of  the  4th  section  of  the 

Tit  I 

L '    Statute  of  Frauds  applies  to  any  agreement 

for  or  relating  to  the  alienation  of  an  interest 
in  land     (See  Broom  Com.  387.) 

A  contract  for  the  sale  of  grass,  wood,  or 
fruit,  as  growing  produce,  is  a  contract  for 
the  sale  of  an  interest  concerning  land  But 
a  contract  for  the  sale  of  grass,  wood,  or 
fruit,  when  severed,  or  by  the  terms  of  the 
contract  intended  to  be  severed,  from  the 
freeehold,  or  of  other  produce  not  arising 
spontaneously,  but  by  labour  and  industry, 
whether  growing  or  severed,  is  not  a  contract 
for  the  sale  of  an  interest  concerning  land. 
(Sm.  Con.  97-8;  Ad.  Con.  60-1;  Broom 
Com.  388-9  ;  Rose.  241.) 

By  the  2nd  section  of  the  Statute  of 
Frauds,  leases  for  not  more  than  three  years, 
at  a  rent  of  not  less  than  two-thirds  of  the 
improved  value,  are  excepted  from  the  1st 
section,  which  requires  leases  to  be  in 
writing ;  but  yet,  in  consequence  of  the  4th 
section,  an  agreement  for  such  a  lease 
cannot  be  enforced  unless  it  is  in  writing. 
(Sm.  Con.  102;  Broom  Com.  387;  Ad. 
Con.  48.) 

The  last  branch  of  the  4th  section  of  the 
Statute  of  Frauds  does  not  apply  to  an 
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agreement  which  may  or  may  not  happen  Part  II. 

to  be  performed  within  the  year,  nor  to  an      L  * 

agreement  which  is  to  be  completely  per- 
formed within  the  year  by  one  of  the  parties^ 
though  not  by  the  other.  (Sm.  L.  C.  288 ; 
Sm.  Con.  104-7 ;  Broom  Com.  391-2 ;  Ad. 
Con.  57-8 ;  Kosc.  355  ;  Chit.  Con.  69.) 

In  a  simple  contract,  even  thou&rh  it  be  in  Three  in- 
writing,  there  must  have  been  a  consider-  ^nSK. 
ation  moving  from  the  contractee,  or  some 
one  influenced  by  him,  to  the  contractor — 
a  request  to  the  contractee,  by  the  con- 
tractor, to  do,  or  induce  some  one  else  to 
do,  the  thing  constituting  the  consideration 
— a  promise  to  the  contractee,  by  the  con- 
tractor, grounded  on  such  consideration. 
(Broom  Com.  308, 317,  331-2;  2  Ste.  Com. 
58-61;  Sm.  Con.  137;  Chit  Con.  8,  16; 
AA  Con.  7.)  But,  as  we  shall  presently  see, 
the  request  and  the  promise  are  sometimes 
implied  by  the  law. 

A  consideration  capable  of  supportinfir  a  what 

*  r-x-  o         amount!  to  a 

simple  contract  may  consist  of  any  benefit  ^^^^' 
to  the  person  making  the  promise,  or  to  a 
third  person,  by  the  act  of  the  promisee,  or 
any  loss,  trouble,  detriment,  or  inconvenience 
to,  or  charge  or  liability  upon,  the  promisee, 
for  the  sake  or  at  the  instance  of  the  pro- 


\ 
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Pabt  n.  misor,  though  without  any  benefit  to  the 

L  *    promisor.    The  Courts  of  Law  will  not  enter 

into  the  question  of  the  adequacy  of  the 
consideration  for  a  promise.  (Broom  Com. 
316,  319;  Sm.  Con.  135,  138 ;  Ad.  Con.  3, 
8,  9,  17;  2  Ste.  Com.  57-8;  Chit.  Con.  19, 
20, 21,  36  ;  Byles,  114-5.)  Indeed,  eyen  in 
equity,  mere  inadequacy  of  price,  or  any 
other  inequality  in  the  bargain,  does  not 
constitute  by  itself  a  groimd  to  avoid  it. 
Still,  however,  there  may  be  such  an  un- 
unconsdonableness  or  inadequacy  in  the 
bargain,  as  to  shock  the  conscience,  and 
amount  to  conclusive  evidence  of  imposition 
or  some  undue  influence;  and  in  such  a 
case.  Courts  of  Equity  will  interfere  on  the 
ground  of  fraud.  And  where  there  are 
other  ingredients  of  a  suspicious  nature, 
gross  inadequacy  must  furnish  the  most 
vehement  presumption  of  fraud.  (Sm.  Eq. 
Manual,  60-1.)  And  if  the  consideration 
is  false  or  a  nullity,  the  contract  is  void, 
both  at  law  and  in  equity.     (Ad.  Con.  7.) 

The  forbearance  of  proceedings  at  law  or 
in  equity  grounded  on  a  legal  or  equitable 
right  of  suit,  though  it  be  only  a  doubtful 
right,  is  a  suflGlcient  consideration  for  a  pro- 
mise, either  by  the  party  liable  or  by  any 
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third  person.     (Sm.  Con.  146-7,  160;   Ad.  PabtII. 

Con.  12.)    And  so  prevention  of  litigation     L 

and  the  settlement  of  disputes  is  a  sufficient 
consideration.  (Chit.  Con.  24!-9, 33 ;  Cook 
V.  Wright,  1  Best  &  Sm.  659.) 

The  consideration  of  natural  affection  or 
a  mere  moral  consideration,  however  strong, 
is  not  such  a  consideration  as  will  support 
a  contract.  (Sm.  Con.  163;  Selw.  46, 62-3 ; 
2  Ste.  Com.  60;  Ad.  Con.  6, 11 ;  Chit.  Con. 
19.) 

If  a  person  promises  to  do,  or  does,  that 
which  he  was  previously  bound  to  do, 
it  is  not  a  sufficient  consideration  for  a 
promise  made  to  him.  A  promise,  even  in 
writing,  to  pay  a  debt  already  incurred 
by  a  third  person  is  not  enforceable,  unless 
made  on  a  new  consideration,  such  as  for- 
bearance. And  a  promise  by  a  creditor  to 
accept  less  than  the  amount  ascertained  to 
be  due,  or  to  .give  time,  is  void,  unless 
there  is  some  new  con^deration.  (Chit. 
Con.  43,  44 ;  Ad.  5,  6,  12 ;  Scotaon  v.  Pegg, 
6  HurL  &  Norm.  296.) 

In  reference  to  the  consideration,  there  From  whom 

,  tiie  concider- 

must  be  a  privity,  i.  e.,  a  connexion,   as  J^jj*^°  ""** 
regards  the  transaction  to  which  the  con- 
tract relates,  between  the  plaintiff  or  party 
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Pakt  n.  chaxging  and  the  defendant  or  party  charged. 

1  ■    So  that  the  consideration  must  proceed  from 

the  party  to  whom  the  promise  is  made,  or 
from  a  third  person  moved  or  affected  by 
him ;  and  no  stranger  to  the  consideration 
can  sue  upon  the  contract,  although  made 
for  his  benefit,  and  however  nearly  related 
he  may  be  to  the  promisee  from  whom  the 
consideration  moved.  And  hence,  it  has 
been  held  that  when  the  consideration  moves 
from  a  father,  and  the  promise  is  made 
to  the  father,  and  the  son  is  not  a  party 
to  the  contract,  though  it  is  made  for  his 
benefit,  the  natural  love  and  affection 
between  the  father  and  son  will  not  give  the 
son  the  right  to  sue  as  if  the  consideration 
had  proceeded  from  himself.  {Tweddle  v. 
Atkinson,  1  Best  &  Sm.  393 ;  2  Ste.  Com. 
60-1  ;  Sm.  Con.  137 ;  Broom  Com.  317.) 

Considerations  may  be  executed,  or  they 
may  be  executory,  contemporaneous,  or  con- 
tinuing. An  executed  consideration  is  one 
which  has  already  taken  place  ;  an  execu- 
tory consideration  is  one  which  is  to  take 
place.  A  contemporaneous  consideration 
arises  where  two  persons  simultaneously 
and  reciprocally  promise  to  do  certain  things ; 
the  promise  of  the  one  party  being  the  con- 


Considera- 
tions execu- 
ted, execu- 
tory, con- 
tempora^ 
neous,  and 
continuing. 
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sideration  for  the  promise  of  the  other ;  in  Pabt  n. 

which  case  the  contract  is  perfected  and      L' 

made  binding  by  the  mere  consent  of  the 
parties.  A  continuing  consideration  is  one 
which,  though  commenced  at  a  past  time, 
continues  to  subsist  at  the  date  of  the 
contract. 

In  the  case  of  contracts  made  between 
adults,  and  founded  upon  mutual  promises, 
mutuality  of  obligation  is  essential 

An  executed  consideration,  in  order  to  NiceMityfor 

a  request. 

support  an  action,  must  be  founded  on  a 
previous  request,  expressed  or  implied,  to 
the  contractee  by  the  contractor,  to  do  the 
act  constituting  the  consideration;  for  it 
would  not  be  right  to  place  another  under 
a  legal  obligation  grounded  on  a  mere  gra- 
tuitous act.  Thus,  if  a  promise  is  made  to 
pay  the  plaintiff  a  sum  of  money,  in  con- 
sideration of  the  plaintiff  having  formerly 
delivered  some  goods  to  the  defendant,  it  is 
nudum  pactum,  unless  the  bygone  con- 
sideration, the  delivery  of  the  goods,  was  the 
result  of  a  request  by  the  defendant  to 
the  plaintiff.  An  execut(»'y  consideration 
implies  a  previous  request  by  the  contractor ; 
as  where  A.  promises  to  remunerate  B.,  if  B. 
will  perform  a  certain  thing.     (Sm.  Con. 
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PaetH.   155-6;   Broom  Com,  308-10,  324;   3  Ste. 

Tit  I 

-1.*    Com.  69;    Chit.  Con.  20,48,  49,  51,    52; 
Ad.  Con.  6,  7,  10,  12, 13.) 
Where  the         The  casos  of  exccuted  consideration  in 

request  or 

u  tmp°lS*    which  a  previous  request  is  implied,  are : 

1.  Cases  in  which  the  plaintiff  or  person 
charging  has  been  compelled  to  do  that 
which  the  defendant  or  person  charged  ought 
to  have  done,  and  was  compellable  to  do. 

2.  Cases  in  which  the  defendant  or  person 
charged  has  taken  the  benefit  of  the  consi- 
deration, or  otherwise  adopted  the  contract 

3.  Cases  in  which  the  plaintiff  or  person 
charging  has  voluntarily  done  that  which 
the  defendant  or  person  charged  was  com- 
pellable to  do,  and  either  the  latter  has 
afterwards  expressly  promised  to  repay  or 
indemnify  him,  or  the  act  done  is  one  of 
such  a  nature  that  it  is  essential  to  the 
public  welfare:  as  where  a  person  volun- 
tarily, but  under  circumstances  which  ren- 
dered it  necessary,  expends  money  in 
burying  a  corpse.  4.  Cases  of  money  lent, 
as  distinguished  from  ca«es  of  money  dis- 
bursed for  another  without  request.  5.  When 
the  consideration  moving  from  the  plaintiff 
or  person  charging,  and  the  promise  of  the 
defendant  or  person  charged,  were  simul- 
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taneous.      6.    When  the  consideratioii  is  PartII. 

continuing.     7.  And  where  one  person,  for     1  * 

and  at  the  request  of  another,  subjects 
himself  to  a  legal  liability  to  pay  money, 
the  law  implies  a  request  to  the  former 
by  the  latter  actually  to  pay  the  money, 
when  necessary. 

In  the  first  two  cases  and  the  fourth,  the 
law  implies  the  promise   as  well  as  the 
request.    And  if  one  requests  another  to 
pay  money  for  him  to  a  stranger,  in  dis- 
charge of  a  debt  due  from  him,  or  as  a  gift 
or  loan  from  him,  to  such  stranger,  there 
is  an  implied  undertaking  to  repay  it,  on 
the  part  of  him  who  makes  the  recj^uest ;  so 
that,  if  the  request  is  acceded  to,  the  amount 
is  a  debt  due  to  the  person  paying  from  the 
person  at  whose  request  it  is  paid.     (Sm. 
Cpn.  158-66;   Broom  Com.  309-11,  313, 
315-6,  325 ;  Ad.  Con.  7, 11, 20,  23, 24 ;  Rose. 
398-9 ;  Chit.  Con.  50,  533-4,  539,  640.) 
Where  the  law  implies  a  certain  promise  where  the 

considera— 

from  a  consideration  executed,  such  implied  '*o°  w»i  not 

'  *^  support  an 

promise  is  deemed  to  exhaust  the  consider-  SiSf*  ^'^**" 
ation;  so  that  the  consideration  wiU  not 
support  any  express  promise  in  addition  to 
the  implied  promise.     Thus,  on  an  account 
stated  the  law  implies  a  promise  to  pay  on 

D  * 
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Part  II.  request ;  and  therefore  the  same  considera- 

Tit  T 

L '    tion  will  not  also  support  an  express  promise 

to  pay  at  a  future  day.     (Sm.  Con.  166  ; 
Broom  Com.  326  ;  Chit.  Con.  50-1.) 

Illegal  con-  Everv  coutract,  whether  it  be  a  contract 
by  deed  or  a  simple  contract,  is  void,  if  it 
immediately  grows  out  of  an  illegal  act,  or 
stipulates  for  the  performance  of  an  illegal 
act,  or  if  it  is  founded  upon  an  illegal  con- 
sideration. So  that,  even  a  deed  which  is 
good  on  the  face  of  it  may  be  avoided  by 
adducing  evidence  of  such  illegality.  (Sm. 
Con.  1 67-8  ;  Broom  Com.  S50-5  ;  Ad.  Con. 
888-9. 

In  the  case  of  a  promise  to  do  several 
acts,  some.legal  and  others  illegal,  the  con- 
tract is  void  as  to  the  illegal  acts  only,  if 
they  are  separable  from  the  legal  But 
illegality  in  any  part  of  the  consideration 
renders  the  whole  contract  void.  (Sm. 
Con.  168  ;  Broom  Com.  352-3  ;  1  Sm.  L.  C. 
333  ;  Chit.  Con.  593, 621.) 

m^autj.^*  ^^  Illegality  is  of  two  sorts — illegality  of  a 
statutory  kind,  and  illegality  by  the  un- 
written law,  whether  common  law  or  equity. 

lUSSi^ytoy  By  the  stat.  29  Car.  II.  c.  7.  s.  1,  no 
tradesman,  artificer,  workman,  or  labourer, 
shall  do  or  exercise  any  worldly  labour, 
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business,  or  work   of  his  ordinary  calling.   Part  II. 

*  .  Tit  I 

upon  the  Lord's  Day  (works  of  necessity  or     L' 

charity  only  excepted),  under  a  penalty  of  viouSSS'o? 

the  Lord't 

five  shillings :  and  a  contract  made  in  breach  ^r  ^^^ 
of  this  enactment  is  void.      (Chit.   Con. 
384.) 
No  person  can  recover  any  chargfes  for  Medicai 

^  .^  o .  practitioner!. 

medical  or  surgical  aid,  imless  he  proves  at 
the  trial  that  he  is  registered  under  the 
Medical  Act:  (Chit.  Con.  497 ;  Ad.'  Con. 
419 ;  21  &  22  Vict.  c.  90.  s.  32  ;  23  Vict, 
c.  7.  s.  3.) 

Chemists  and  druggists  may  prepare  or  chemisto  and 
dispense  medicines,  but  cannot  give  advice 
or  attend  patients.     (Ad.  Con.  420  ;  Chit. 
Con.  501.) 

An  unlicensed  stockbroker  in  the  city  of  uniicented 

"^         stockbroker 

London  or  appraiser  cannot  ^ue  for  com-  ®'  •pp»*«er- 
mission  or  charges.     And  an  uncertificated  uncerua- 

°  cated  at- 

attomey  or  solicitor  cannot  sue  for  fees  or  ***™*y- 
disbursements,  in  respect  of  any  proceed- 
ings in  court.     (Ad.  Con.  420 ;  Chit.  Con. 
497,  503.) 
A  contract  which  is  illegal  by  the  un-  niegauty  by 

°  "^  the  unwritten 

written  law  is  usually  deemed  so  on  one  of  ^''• 
two  grounds  :  1st,  because  it  is  tainted  with 
firaud  or  otherwise  violates  morality  ;  2ndly, 
because  it  is  opposed  to  the  policy  of  the 

D    2 
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Part  II.  law  Or  public  policy.      (Sm.    Con.  169 ; 
TiTjL     Bj,q^jjj  q^^  350-69  ;  2  Ste.  Com.  60 ;  Ad. 

Con.  888.) 
Fraud.  Fraud  generally  consists  in  the  misrepre- 

sentation or  in  the  concealment  of  a 
material  fact  which  is  peculiarly  within 
the  knowledge  of  the  party  guilty  of  the 
fraud,  or  which  is  kept  by  artifice  from  the 
knowledge  of  the  opposite  party.  And  when 
a  contract  is  founded  in  that  sort  of  fraud 
of  which  the  Courts  take  cognisance,  it 
may  be  avoided,  even  at  law,  by  the  party 
defrauded,  if  he  disaffirms  it  as  speedily  as 
may  be.  But  there  are  some  species  of 
artifice  which,  though  moral  frauds,  are 
not  frauds  for  which  redress  is  given  at 
law  or  in  equity.  (Broom  Com.  333-6  ; 
Chit.  Con.  609;  611-615;  Ad.  Con.  240, 
906.) 

If  a  falsehood  is  told,  whereby  a  third 
person  is  prejudiced,  although  there  may  be 
no  profit  to  the  person  who  tells  it,  and  no 
injury  was  intended  to  the  party  to  whom 
it  is  told,  but  a  benefit  to  a  third  person,  it 
is  a  fraud  which  will  support  an  action  of 
deceit.    (Broom  Com.  338.) 

And  if  a  person  who  has  no  knowledge 
on  the  subject  represents  a  certain  state  of 
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facts  to  exist,  with  a  view  to  secure  some  Pabt  ii. 

Tit  I 

benefit  to  himself,  or  to  deceive  a  third     L* 

person,  he  is  guilty  of  a  fraud,  for  which 
redress  may  be  had,  even  at  law.  (Broom 
Com.  339.) 

But  fraud  is  not  a  ground  of  an  action, 
unless  it  prejudiced  the  plaintiff;  nor  can 
it  he  set  up  as  a  defence,  unless  it  induced 
the  defendant  to  enter  into  the  contract. 
(Broom  Com.  340 ;  Ad.  Con.  906.) 

The    parties  to  contracts    of    immoral  contraeti  of 

immoral 

tendency  cannot  sue  upon  them.  Thus,  *«°^«"<^* 
a  printseller  cannot  recover  the  price  of 
obscene  or  libellous  caricatures.  Future 
illicit  cohabitation  is  an  illegal  considera- 
tion, and  a  contract  founded  on  it  is  void. 
And  past  cohabitation  or  previous  seduo- 
tion,  though  not  an  illegal  consideration,  is 
not  a  consideration  on  which  a  simple  con- 
tract can  be  founded.  (Broom  Com.  367  ; 
Ad.  Con.  11,  12,  889-90 ;  Rosa  449  ;  Chit. 
Con.  40,  380,  596-7.) 

The  law  presumes  that  everyone  has  awnonuy 
capacity  to  contract,  except  insane  persons, 
infants,  and  married  women  (a),  who  are 
under  disability,  either  absolute  or  limited. 

(a)  As  to  contracts  by  and  with  married  women,  see 
infra,  p.  98-100. 


contract. 
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Part  n.  Weakness  of  mind,  short  of  insanity,  im- 

Tit.  I.  . 

maturity  of  reason  in  the  case  of  an  adult, 

or  the  want  of  experience  or  skill,  is  no 

ground  for  relief  at  law  or  in  equity,  if  no 

fraud  has  been  practised.     (Chit.  Con.  180.) 

Contracts  by       WhcTc  a  Dcrson  is  led  to  contract  through 

persons  who  *  ^ 

J^cnu.''^^  fear  of  loss  of  life  or  limb,  or  of  being 
deprived  of  his  liberty,  or  ill-treated  when 
in  lawful  confinement,  the  contract  is  void- 
able by  him,  even  at  law.  (Broom  Com. 
590-1 ;  Chit.  Con.  189-192.) 

Contracts  by  Coutracts  to  au  iufaut's  prejudice  are 
void.  Contracts  which  are  necessary  and  for 
his  benefit,  are  valid.  Contracts  which  do 
not  fall  distinctly  under  these  descriptions 
are  voidable :  these  he  may  by  confirmation, 
or,  in  some  cases,  by  mere  acquiescence, 
after  he  becomes  of  age,  render  himself 
liable  to  perform.  (2  Ste.  Com.  312-13; 
Story's  Eq.  §  341 ;  Burton,  §  199 ;  Ad 
Con.  935,  941-3).  So  that  if  an  infant 
enters  into  a  contract,  except  for  necessaries, 
no  action  can  be  maintained  against  him 
during  his  infancy ;  but  the  contract,  if  it 
may  be  for  his  benefit,  is  not  absolutely  void, 
but  voidable.  If  he  does  not  confirm  it  after 
he  attains  his  majority,  it  cannot  be  en- 
forced against  him.     But  if  he  confirms  it, 
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voluntarily,  and  with  a  knowledge  of  his  Part  ii. 

Tit.  I. 

right  to  protection  firom  it,  he  will  become      L ' 

liable  to  an  action  upon  it.  (Sm.  Con.  273  ; 
Ad.  Con.  942-5;  Broom  Com.  566;  "Rosa  449, 
451;  Chit.  Con.  136, 145--6 ;  BarOeU  v.  Wells, 
1  Best  &  Sm.  836 ;  De  Roo  v.  Fost^,  12 
Scott,  272.) 

No  action  can  be  maintained  to  charge  a 
person  upon  any  promise  made  after  full  age 
to  pay  a  debt  contracted  during  infancy,  or 
upon  any  ratification  after  full  age  of  any 
promise  or  simple  contract  made  during 
in&ncy,  unless  such  promise  or  ratification 
be  in  writing,  signed  by  the  party  to  be 
charged  therewith,  or  his  agenfc  duly  autho- 
rized. (9  Geo.  IV.  c.  14.  8.  5  ;  19  &  20  Vict, 
c.  97.  s.  13;  2  Ste.  Com.  66;  Sm.  Con. 
117;  Ad.  Con.  942 ;  Rose.  451 ;  Chit.  Con. 
148.) 

An  infant,  living  under  his  parents'  roof, 
is  not  ordinarily  liable  for  the  price  even 
of  necessaries  ordered  by  him ;  as  the  law 
assumes  that  these  are  provided  for  him. 
But  if  he  is  an  orphan,  or  if  he  is  residing 
at  a  distance  fiom  his  parents,  and  is  not 
provided  with  necessaries  by  them,  he  may 
bind  himself  for  necessaries,  such  as  food« 
apparel,  medicine,  and  instruction,  for  him- 
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T^T  I     ^^^*  ^^  ^ife,  and  legitimate  children,  ac- 

cording  to  his  station,  so  as  to  render  him 

liable  to  pay  a  fair  price  or  remuneration 
for  them.  (Ad.  Con.  938-40 ;  2  Ste.  Com. 
312  ;  Story's  Eq.  §  240  ;  Sm.  Con.  260-9  ; 
Broom  Com.  566,  569-71 ;  Burton  §  199; 
Rose.  449,  450;  Chit.  Con.  136-8,  140.) 

An  infant  cannot  bind  himself  by  borrow- 
ing money  even  for  necessaries,  nor  by  any 
contract  connected  with  trade,  or  mercan- 
tile contract,  as  by  a  bill  or  note,  nor  by  a 
cognovit,  nor  by  stating  an  account,  nor  by 
a  bond  in  a  penalty,  even  for  necessaries. 
(Sm.  Merc.  Law,  18  ;  Sm.  Con.  270 ;  Broom 
Com.  567 ;  Ad.  Con.  937 ;  Rose.  450,  451 ; 
Chit.  Con.  141-2;  Byles,  64-6.) 

An  adult  who  contracts  with  an  infant  is 
bound,  although  the  infant  be  not.  (Sm. 
Con.  279;  Ad.  Con.  15,  937;  Chit.  Con. 
15,  130,  148.) 
and  other  Whcu  a  pcrsou  who  is  apparently  of  sound 
SSIid'JiSd.  ™i^d,  and  not  known  to  be  otherwise,  enters 
into  a  fair  and  bonlt-fide  contract  for  the 
purchase  of  property,  and  it  has  been  paid 
for,  or  a  dep9sit  has  been  paid,  such  con- 
tract cannot  afterwards  be  set  aside,  either 
by  the  alleged  lunatic  or  those  who  repre- 
sent him.      (Phil.  Lun.  17;   Broom  Com. 
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588;  Rosa  452;  Chit. Coa  134;  Ai  Con.  ^^^^ 
944-5.)  -!L 

In  the  case  of  contracts  or  other  acts^ 
however  solemn,  of  persons  who  are  idiots, 
lonatics,  or  otherwise  of  unsound  mind, 
wherever,  £rom  the  nature  of  the  trans- 
action, there  is  not  evidence  of  entire  good 
faith,  gr  it  is  not  seen  to  be  just  in  itself, 
or  for  the  benefit  of  those  persons,  Courts 
of  Equity  will  set  it  aside,  or  make  it  sub- 
servient to.  their  just  rights  and  interests. 
But  where  there  is  entire  good  faith,  and 
the  contract  or  other  act  is  for  the  benefit 
of  such  persons,  as  to  provide  them  with 
necessaries,  there  both  Courts  of  Law  and 
Courts  of  Equity  will  uphold  it.  (Sm.  Eq, 
Manual,  63.)  And  a  lunatic  is  liablQ  upon 
a  reasonable  executed  contract  for  articles 
suitable  to  his  degree,  though  they  be  not 
necessaries,  supplied  by  a  person  who  was 
not  aware  of  his  lunacy.  (Sm.  Con.  294; 
Ad.  Con.  944-5 ;  Broom  Com.  586 ;  Phil. 
Lun.  17,  18;  Chit.  Con.  131-3.) 

A  person  contracting  whilst  manifestly  so  P^?g2^^ 
intoxicated  as  not  to  know  the  consequences 
of  his  entering  into  the  contract,  is  not 
liable,  even  at  law,  and  even  though  the 
contract  is  by  deed,  unless  it  is  for  neces- 

Dd 
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Part  II.  saries  which  he  consumes  or  keeps  after  he 

Tit  I 

L  '    becomes  sober.       (Broom   Com.   589-90 ; 

Ad.  Con.  944 ;  Chit.  Con.  135.) 
contricts         Alien  friends  may  enter  into  a  contract 

by  aliens  ** 

domidiS'in  ^'^^  British  subjects,  except  it  is  for  the 

an  enemy'i  ••!•  /•  i        i^i  /»ii  •• 

country,  or  in  acquisition  01  real  estate,  or  tor  the  acquisi- 

hii  service. 

tion  of  leaseholds,  other  than  for  21  years, 
for  the  purposes  of  occupation  or  business, 
and  may  sue  on  such  contract  in  the  Courts 
of  this  country.  (Sm.  Con.  300-1 ;  Chit. 
Con.  171 ;  Ad.  Con.  933-4.)      . 

All  contracts  by  alien  enemies,  i.e.  aliens 
whose  Government  is  at  war  with  this 
country,  unless  they  are  resident  here  by 
licence  of  the  Crown,  and  all  contracts  by 
British  subjects  and  subjects  of  neutral 
powers,  voluntarily  domiciled  in  an  enemy's 
country,  or  engaged,  in  his  service,  unless 
they  have  a  licence  from  the  Crown  to 
trade,  are  void,  except  that  they  may  be 
sued  upon  their  contracts,  though  they 
cannot  sue.  (Sm.  Con.  303;  Broom  Com. 
592;  Ad.  Con.  901,  934;  Chit.  Con.  171.) 
SuiSJJ^d^  Outlaws  and  persons  under  sentence  for 
felony  are,  for  the  time  being,  disabled  from 
enforcing  contracts,  but  are  liable  upon 
them.  (Sm.  Con.  304 ;  Broom  Com.  592 ; 
Ai  Con.  935  ;  Chit.  Con.  173.) 


criminals. 
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As  a  general  rule,  contracts  which  have  Pabt  ir. 

a  tendency  to  interfere  with  the  due  ad-      L  ' 

ministration  of  public  justice  are  void.  (Sm.  tramgeu*! 
Con.  188 ;  Broom  Com.  355, 353  ;  Ad.  Con. 
892 ;  Chit.  Con.  605.)  And  contracts  in 
restraint  of  industry  or  trade  generally,  or 
to  an  extent  which  is  unnecessary  for  the 
protection  of  the  opposite  party ;  contracts 
which  create  or  tend  to  create  or  secure  a 
monopoly  (except  by  way  of  patent)  ;  con- 
tracts prejudicial  to  the  revenue ;  contracts 
operating  in  general  restraint  of  marriage ; 
contracts  for  the  prevention  of  cohabitation 
between  man  and  wife  ;  contracts  respect- 
ing separation,  unless  it  is  actually  existing 
at  the  time ;  contracts  for  the  sale  or  trans- 
fer of  certain  public  appointments ;  simonia- 
cal  contracts ;  contracts  for  recommending 
to  situations  for  a  secret  reward ;  contracts 
which  are  inconsistent  with  public  duties ; 
contracts  tending  to  secure  persons  against 
the  consequences  of  illegal  acts ;  contracts 
whereby  a  person  who  has  no  interest  in  a 
matter  in  litigation  agrees  to  aid  in  it  (which 
is  called  maintenance);  contracts  whereby  a 
person  who  has  no  interest  in  a  matter  in  liti- 
gation, agrees,  in  consideration  of  a  share 
of  the  fruits  thereof,  to  render  aid  in  regard 
tosuch  litigation  (which  is  called  champerty); 
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Part  II.  contracts  contravening  the  rules  of  the  com- 
L '    mon  law  or  the  object  of  legislative  enact- 
ments, and  wagers,  lotteries,  and  all   other 
contracts  which  are  injurious  to  public  wel- 
fare, are  also  void.  (See  Sm.  Con.  191  et  seq.; 
Broom  Com.  357-8,  360;  Add.  Con.  740-1, 
772-3,  888-904, 908;  Tapp,  19,  20,31;  Chit. 
Con.  380,  382,  456,  592,  597-608,  621-5, 
632-5  ;  8  &  9  Vict  c.  109.  s.  18.) 
StwSra^void      Wherever  any  contract  of  conveyance  is 
MM^al?  void,  either  by  a  positive  law  or  upon  prin- 
conflrmation.  ciplcs  of  public  poUcy,  it  is  deemed  inca- 
pable of  confirmation  ;  it  being  a  maxim. 
Quod  ab  initio  non  valet,  in  tractu  temporis 
non  convalescit.     But  where  it  is  merely 
voidable,  or  turns  upon  circumstances  of 
undue  advantage,  surprise,  or  imposition, 
there,  if  it  is  deliberately  and  upon  full  ex- 
amination confirmed  by  the  parties,  it  will 
be  valid.   (Sm.  Eq.  Manual,  70.) 

lUcoyeryof       In  the  casc  of  an  executory  illeffal  con- 
money  paid  ° 

raa?a^.  tract,  moucy  paid  under  it  may  be  recovered, 
before  completiou,  in  an  action  for  money 
had  and  received,  even  though  the  parties 
are  in  pari  delicto.  And  money  paid  under  an 
executed  illegal  contract  may  be  recovered 
back,  when  the  two  parties  are  not  in  pari 
delicto,  and  the  party  who  paid  the  money 
is  the  more  innocent  of  the  two.     When  a 
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contract  is  void,  though  not  illegal,  money  Part  ii. 
paid  under  it  may  in  genericl  be  recovered  * 
back,  on  the  ground  of  failure  of  considera- 
tion. But  where  the  purchaser  has  got  the 
sort  of  thing  he  bargained  for,  he  cannot 
recover  back  the  price,  though  it  may  turn 
out  of  no  value.  (Ad.  Con.  910-912  ;  Chit 
Con.  575-6 ;  Rose.  413,  414;  Selw.  93-110.) 

In  an  action  on  contract,  the  motive  or  MotiTe  or 

animiu  In 

animus  of  the  defendant  is  immaterial,  be-  gS^of 
cause  the  breach  of  the  agreement  renders  **"'"**• 
the  party  guilty  of  it  liable,  ipso  facto,  for 
the  direct  pecuniary  loss  resulting  there- 
from ;  and  the  damages  are  limited  to  that. 
(Broom  Com.  342-3.) 

As  a  general  rule,  a  contract  is  not  assign-  Assignment 
able  at  law,  i.  e.,  the  benefit  of  a  contract  *'*^' 
cannot  be  transferred  at  law,  so  as  to  put 
the  transferee  in  the  place  of  the  transferor, 
and  entitle  the  transferee  to  maintain  an 
action  upon  the  contract  in  his-  own  name  ; 
but  the  transferee  may  sue  in  the  name  of 
the  transferor.  Thus,  if  a  bond  is  assigned, 
the  assignee  cannot  sue  upon  it  (except  in 
the  case  of  those  bonds  which  the  legislature 
has  excepted  from  the  general  rule)  ;  but  he 
can  sue  in  the  name  of  the  obligee.  And  if 
a  personal  chattel  is  assigned,  the  assignee 
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Genera]  rules 
as  to  the  way 

in  which  a 
contract 
ought  to  be 
evidenced 
and  con- 
strued. 


PaktII.  cannot  sue  on  a  covenant  made  with  the 

Tit.  L 

'  assignor  respecting  it.  (Sm.  Con.  248  ;  Ad. 
Con.  796-7.) 

When  an  agreement  has  been  reduced 
into  writing,  it  must  be  proved  by  the  writ- 
ing alone,  or  by  that  and  any  other  con- 
nected with  it,  without  reference  to  any 
prior  or  contemporaneous  verbal  expressions 
which  would  alter,  add  to,  or  take  away 
from  its  import,  or  show  its  meaning  to  be 
different  from  what  its  words  import.  (Sm. 
Con.  35-6,  39  ;  Broom  Com.  371,  491  ;  Ad. 
Con.  1019-1021 ;  Best,  302 ;  Powell,  388, 
400-1  ;  Rose.  14  ;    Chit.  Con.  95, 103-4.) 

But  an  executory  agreement,  not  under 
seal,  may  be  shown  to  have  been  subse- 
quently waived,  annulled,  added  to,  or 
varied,  even  verbally,  where  a  writing  was 
not  necessary  in  the  first  instance.  But 
where  by  statute  a  written  contract  is  neces- 
sary, the  whole  of  the  contract  must  be  in 
writing ;  so  that  written  contracts  made 
pursuant  to  a  statute  cannot  afterwards  be 
varied  or  added  to  by  word  of  mouth.  And 
a  deed  cannot  be  revoked  or  discharged  ex- 
cept by  deed.  (Sm.  Con.  40-1 ;  Broom  Com. 
371-2,  374  ;  Powell,  388-392  ;  Ad.  Con. 
1021,1025-6  ;  Rose.  22, 23  ;  Chit.  Con.  104.) 
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In  the  case  of  patent  ambiguity,  i.  e.,  an  Pakt  II. 

Tit  I 

ambiguity  apparent  on  the  words  them-      L' 

selves,  no  parol  evidence  is  admissible  to 
remove  it.  But  in  the  case  of  a  latent  am- 
biguity, i.  e.,  an  ambiguity  which  lies  con- 
cealed, but  is  made  to  appear  by  parol 
evidence,  such  evidence  is  admissible  to 
explain  it,  as  well  as  to  raise  it :  as  when 
it  appears  that  there  are  two  persons  or 
things  of  the  same  name.  (Sm.  Law  of 
Prop.  822  ;  Best,  302-5  ;  Powell,  405  ;  Rose. 
23,  24  ;  Chit.  Con.  100-1 ;  Ad.  Con.  1021. 

In  many  cases,  even  at  law,  extrinsic 
evidence  may  be  resorted  to,  in  support  of 
deeds,  by  showing  a  suiBcient  consideration, 
if  not  inconsistent  with  the  deed,  or  by 
way  of  defence  against  written  instruments, 
when  obtained  by  duress,  menace,  fraud, 
illegality,  or  mistake.  (Best,  306  ;  Kosc. 
17,  18 ;  Chit.  Con.  107 ;  Ad.  Con  235.) 

Where  parties  have  contracted  with  re- 
ference to  some  known  and  established 
usage,  the  contract  is  construed  with  re- 
ference to  such  usage,  so  long  as  it  is  not 
inconsistent  with  the  express  language  of 
the  written  contract.  (Sm.  Con.  45-7  ; 
Broom  Com.  498-9,  502,  504  ;  Ad.  Con. 
1027;    Powell,  408-410;    Rose.    18-21; 
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PabtH.   Chit.  Con.  80,  89,  90,  96,  100,  105.)    And 

Tit  I 

L'  the  meaning  of  the  terms  used  may  be  ex- 
plained by  evidence,  where  they  are  terms 
of  business,  art,  or  science,  or  of  peculiar 
signification  among  a  particular  class  of 
persons.  (Sm.  Con.  54,  58 ;  Broom  Com. 
496-500,  504;  Ad.  Con.  1027-8;  Chii 
Con.  78,  80,  100.)  Extrinsic  evidence  may 
also  be  resorted  to  for  the  purpose  of  an- 
nexing to  a  written  contract  that  which 
constitutes  an  ordinary  incident,  (according 
to  the  usage  of  trade,  or  the  custom  of  the 
country,  of  which  the  parties  may  be  pre- 
sumed to  have  been  cognisant,  or  common 
sense,  or  the  common  law,)  provided  it  is 
not  inconsistent  with  the  terms  of  the 
written  instrument.  (Broom  Com.  500-1  ; 
Ad.  Con.  1027 ;  PoweU,  410 ;  Kosc.  16-18  ; 
Chit.  Con.  97,  100,  105 ;  Field  v.  Lelean, 
6  Hurl.  &  Norm.  617.) 

The  existence  of  such  usage,  meaning, 
or  incident,  is  matter  of  fact,  which  is  a 
question  for  the  jury,  and  must  be  esta- 
blished by  clear  and  positive  proof,  either 
written  or  oral,  and  not  by  mere  opinions 
of  witnesses.  But  when  such  usage,  mean- 
ing, or  incident  is  so  ascertained  by  the 
jury,  the  construction  of  the  instrument,  in 
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these  as  in  other  cases,  belongs  to  the  Judge,  p^^  j  j 
(Sm.  Con.  453-4 ;  Broom  Com.  499, 505-9 ;  Tit.  I. 
Chit  Con.  70.) 

Whether  in  a  Court  of  Law  or  in  a  Court 
of  Equity,  all  written  contracts  are  con- 
strued favourably,  so  as  to  support  and 
effectuate  the  apparent  intention  of  the 
parties,  as  &r  as  possible,  consistently  with 
the  rules  of  law.  The  intention,  however, 
must  not  be  imputed  by  mere  conjecture, 
but  (subject  to  the  preceding  remarks)  it 
must  be  collected  from  the  instrument  itself; 
and  in  general  no  construction  is  to  be 
made  contrary  to  the  words ;  and  the  words 
are  generally  to  be  construed  in  their  ordi- 
nary and  proper  sense,  where  they  are 
capable  of  being  carried  into  effect  in  that 
sense,  unless  from  the  context  or  the  sur- 
rounding circumstances  it  is  plain  that  the 
parties  intended  to  use  them  in  some  other 
sense.  And  if  the  words  are  susceptible  of 
two  senses,  the  sense  which  is  agreeable  to 
law  is  to  be  preferred  to  that  which  is  con- 
trary to  law,  and  the  sense  which  is  the 
most  reasonable  to  that  which  is  1«bs  rea- 
sonable. And  the  construction  should  be 
made  not  merely  upon  particular  words  or 
parts,  but  upon  the  entire  instrument,  so  as 
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Part  II.  to  give  eflTect,  if  possible,  to  every  part  and 
^^-  every  word,  as  weU  aa  to  the  evident  object 
and  intent,  without  violence  to  any  word 
or  part ;  though,  if  necessary,  the  words 
may  be  transposed,  or  their  grammatical 
construction  disregarded.  (Sm.  Law  of 
Prop.  818-21 ;  Sm.  Con.  451-7 ;  Ad.  Con. 
1024-7 ;  Chit.  Con.  72,  75-84,  88,  99,  100, 
594.) 
EiTecto^  Recourse  may  be  had  to  the  recitals  to 

redtab. 

explain  doubtful  words  in  the  operative 
part  of  a  deed  or  agreement,  but  not  to 
control  clear  and  unambiguous  words  in 
the  operative  part.  (Chit.  Con.  82,  83 ; 
Sm.  Law  of  Prop.  567.) 
Brrpneoua         An  crroncous  addition  will  not  vitiate  a 

addition. 

prior  adequate  designation  or  description. 

Falsa  demonstratio  non  nocet.     (Chit.  Con. 

84  ;  Sm.  Law  of  Prop.  572.) 

Repugnancy.      Of  two  totally   rcpuguant  clauses,   the 

former  is  to  be  received,   and  the  latter 

rejected.      (Chit.   Con.   88;    Sm.   Law  of 

Prop.  821.) 

contracto  Coutracts  made  in  one  country  concern- 

made  in  one    . 

JJJJJ^^J«ing  re»l  property  in  another,   are   to   be 
Sotott.*"    interpreted   according  to   the  law  of  the 

country  in  which  the  property  is  situate. 

But  a  contract  concerning  personalty  is 
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generally  to  be  governed  by  the  law  of  the  Part  ii. 
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country   where  the   contract  is  made,  as      L.* 

regards  its  validity  and  effect ;  and  by  the 
law  of  the  country  where  the  contract  is  to 
be  performed,  as  regards  the  performance 
of  it ;  and  by  the  law  of  the  country  where 
the  contract  is  to  be  enforced,  as  regards 
the  proceedings  for  enforcing  it.  (Ad.  Con. 
1034 ;  Chit.  Con.  8^-90 ;  ScoU  v.  Pilkington, 
2  Best  &  Sm.  11.) 

If  two  or  more  persons  bind  themselves  ^JJewt'con- 
to  do  an  act,  even  though  the  agreement  ^^'^' 
be  primjl  facie  joint,  it  maybe  construed  to 
be  several,  if  the  interest  of  either  party 
appearing  on  the  face  of  the  instrunaent 
requires  it.  And  on  the  other  hand,  even 
though  the  agreement  be  prima  facie  several, 
yet  if  ambiguous,  it  will  be  construed  to  be 
joint,  if  the  interest  be  joint.  (Chit.  Con. 
94 ;  Ad.  965-6.) 

Where  several  persons,  not  being  part- 
ners, enter  into  a  common  liability,  each 
has  an  implied  authority  from  the  others 
to  discharge  it ;  so  that  if  one  pays  more 
than  his  share,  he  may  recover  the  excess 
beyond  his  share  from  the  others,  as  money 
paid  for  them  at  their  request.  (Ad,  Con, 
24 ;  Chit.  541-2.) 


68  CONTEACTS. 

PabtIL       If  a  contract  is  in  the  alternative,  tlie 
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'        contractor  has  the  right  of  election ;  but  if 
the^aicCTiu.   the  onc  thing  cannot   be  performed,  the 

contractor  must  perform  the  other.     (Chit. 

Con.  640;  Ad.  Con.  1038.) 
Time  for  Where  no  time  is  fixed,  a  contract  must 

performance. 

be   performed   within  a  reasonable  time. 
(Chit.  Con.  640  ;  Ad.  Con.  194) 

Where  a  contract  is  to  be  performed 
within  a  certain  time  after  the  date^  it 
seems  that  the  day  of  the  date  is  to  be 
excluded.     (Chit.  Con.  642.) 

A  ceiiain  time  fi-om  the  "  making "  of 
an  agreement  or  "from  henceforth/'  is  to  be 
computed  from  the  execution,  not  from  the 
date.  (Chit.  Con.  642.) 
iwth^S!  The  time  appointed  for  the  doing  of  a 
com?i^."**  single  act  is  generally  of  the  essence  of  the 
contract  at  law.  But  even  where  time  is 
not  originally  of  the  essence  of  the  contract, 
it  may  be  made  so  by  a  notice  from  the 
opposite  party  to  do  the  act  within  a  rea- 
sonable time.  (Ad.  Con.  1041.) 
"Month."  Ordinarily  and  prirafi,  facie,  a  month, 
in  a  contract,  means  a  lunar  months 
(Sugd.  V.  &  P.  14th  ed.  257;  Chit.  Con. 
641 ;  Byles,  188.  But  see  Ad.  Con.  91  ; 
Wharton),  except  in  mercantile  contracts, 


CONTRACTS.  69 

where  it  means  a  calendar  month.     In  sta-  Part  II. 

tutes  passed  before  the  end  of  the  year  1850,      _' 

'  it  primd,  facie  means  a  lunar  month ;  but 
in  statutes  passed  after  the  year  1850,  it 
primli  facie  means  a  calendar  month.  (Chit. 
Con.  641 ;  Byles,  188 ;  13  &  14  Vict,  a  21. 

8.4.) 

In  the  absence  of  express  stipulation,  or  Demand  of 

performanoe. 

of  any  peculiar  reason  for  it,  a  request  or 
demand  of  performance  is  not  necessary. 
(Chit.  Con.  645.) 

First,  non-performance  is  excused  if  the  Excute.  for 

Don.perfoi  la- 
thing contracted  to  be  done  is  antecedently  ■°*®* 

impossible,  or  becomes  impossible  by  the 
act  or  default  of  the  promisee,  or  by  the  act 
of  God,  or  of  the  law,  or  of  public  authority; 
but  it  is  not  excused  by  any  other  sub- 
sequent   impossibility   of  performing   the 
tiling  contracted    to  be    done.     Secondly, 
non-performance  is  excused,  if  the  opposite 
party   refuses   to  perform  his  part  of  the 
contract,  in  case  his  perfonnance  is  a  con- 
dition precedent,  or  in  the  case  of  covenants 
or  stipulations  founded  on  a  mutual  obli-    - 
gation.     But  in  the  case  of  independent 
mutual    contracts,  each  party  has  his  re- 
medy on  the  promise  of  the  other,  without 
performing  his  own  promise.    (Chit.  Con. 
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Part  H.  638-653  ;  Ad.  Con.  460, 916, 1032-7, 1044 ; 

Tit  I 

L'    Russell  V.  Da  Bandeira,   13   Scott    149 ; 

Brown  v.  Mayor,  &c.  of  London,  13  Scott, 
828.) 
Rescinding,  A  gTatuitous  promisc  may  be  revoked,  so 
SirtfySril"*  lo^g  ^  nothing  has  been  done  on  the  faith 
of  it.  But  in  general  a  contract  based  on  a 
good  consideration  cannot  be  rescinded  ex- 
cept by  the  consent  of  both  parties,  unless 
it  is  tainted  by  fraud.  But  where  it  may 
be  rescinded  by  one  party,  it  can  only  be 
rescinded  within  a  reasonable  time,  and  by 
a  party  who  is  in  no  default,  and  where 
both  parties  can  be  placed  in  their  original 
position.  (Chit.  Con,  653-4 ;  Ad.  Con. 
916.) 

We  have  seen  that  a  contract  under  seal 
can  only  be  discharged  by  a  deed  or  by  a 
judicial  or  legislative  act.  But  a  parol 
contract,  even  in  writing,  may  before 
breach  of  it  be  discharged,  or  the  per- 
formance of  it,  or  any  part  of  it,  may  be 
dispensed  with  by  a  subsequent  verbal 
agreement.  But  after  breach,  the  contract, 
though  it  be  only  verbal,  and  the  liability 
of  the  promiser  thereon,  cannot  be  dis- 
charged, except  by  a  deed  or  by  accord  and 
satisfaction.     To  this  rule,  however,  bills 
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and  notes  are  an  exception ;  for  they  may  Pabt  n. 
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be  discharged  by  parol  without  considera-      L  * 

tion.      (Ad.  Con.  918-920,   974-5;   Chit. 
Con.  688-9;  Byles,  182.)    ^ 

If  the  subject  matter  of  an  agreement  sumps. 
is  of  less  value  than  5L,  a  stamp  is  not 
requisite ;  and  a  mere  acknowledgment  of 
a  debt,  or  of  the  receipt  or  possession  of 
money  or  property,  requires  no  stamp. 
And  the  Stamp  Acts  are  to  be  construed 
strictly,  and  not  to  be  extended  to  cases 
not  clearly  faUing  within  their  provisions. 
(Chit.  Con.  109,  114,  115.) 

An  instrument  requiring  a  stamp  is  not 
receivable  in  evidence,  for  the  purpose  for 
which  it  was  made,  until  it  is  stamped ; 
but  it  may  be  stamped  at  any  time  before 
it  is  produced  for  trial,  on  payment  of  a 
penalty  in  most  cases.  (Chit.  Con.  108, 
123-4.^ 
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OF  INJURIES  TO  PROPRIETARY  RIGHTS. 


CHAPTER  I. 


OP  INJURIES  TO  REAL    PROPERTY. 


PaktII.  The  injuries  to  real  property  are  prinei- 
Cap.  i.    pally   six :    1.    Ouster ;     2.    Trespass ;    3. 
Nuisance;    4.   Waste;    5.  Subtraction;   6. 
,     Disturbance. 

I.  Of  Ouster, 

SScSd  ^^^       •^*  Ouster  is  the  deprivation  of  the  pos- 
session.      It    is    effected  .by    abatement^ 
intrusion,    disseisin,   or    deforcement.     (3 
Ste.  Com.  473-6.)    Abatement  is  a  wrong- 
ful entry  by  a  stranger,  on  the  death  of  the 
owner  of  the  inheritance.     Intrusion  is  a 
wrongful  entry  by  a  stranger,  on  the  deter- 
mination of  a  particular  estate  of  freehold, 
before  the    remainderman   or   reversioner 
enters,  or  a  wrongful  entry  on  the  demesnes 
of  the  Crown,  and  taking  the  profits  thereof. 
Disseisin  is  a  wrongful  putting  out  of  a 
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person  seised  of  the  freehold  in  actual  pos-  Part  n. 

Ttt   TT 

session.     Deforcement  is  a  detainer  of  the    cap.  I. 


freehold  from  the  person  entitled,  in  other 
cases*     (Sm.  Law  of  Prop.  485-6.) 

II.  Of  Trespass. 

In  a  wide  sense,  a  trespass  is  an  injurious  J^^jj*^®^ 
act,  not   amounting  to  treason  or  felony. 
(Ad.  Torts,  139;  Wharton.) 

But  a  trespass  on  land,  in  the  generic 
sense  of  the  t^rm  land,  is  an  unwarrantable 
entry  on  it,  or  an  unwarrantable  use  of  it, 
either  personally  or  by  one's  servants  or 
cattle.  (Selw.  1295;  3  Ste.  Com.  487,489; 
Bosc.  613.)  Thus,  the  throwing  a  heap  of  iMtanccsor 
stones,  or  pouring  water  out  of  a  pail,  or 
planting  posts  or  rails,  on  another  s  land, 
and  even  the  mere  walking  upon  it,  with- 
out damage  to  the  soil  or  grass,  is  a  tres- 
pass.    (Ad.  Torts,  139,  142-3.) 

If  buildings  are  tortiously  and  perma-  Action  by 
nently  injured  by  a  third  person,  the  tenant  Sr  iSjS*y*to 

1       i*   11        •     •  •  •     buildings, 

may  sue  in  respect  oi  the  injury  m  a  resi- 
dential point  of  view,  and  the  reversioner 
in  respect  of  the  diminution  in  the  saleable 
value  of  the  property.  (Ad.  Torts,  158.) 

Where  trees   are  iniured,  damages  are  *n5  *>'*"- 

•'  '  o  juries  to 

recoverable  by  the  occupier  and  by  the  re-  *'**■' 

E 
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Pabt  n.  versioner — damages  for  the  loss  of  shade, 
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Cap.  l  shelter,  and  finit,  by  the  former ;  damages 


for  the  loss  of  the  timber,  by  the  latter. 
(Ad.  Torts,  181 ;  Mayne,  238.) 

Destroying        A  persoii  who  destroys  another's  dog  or 

*****  cat  is  in  general  liable  to  an  action ;  and  if 

dogs  or  cats  are  attracted  to  a  trap  by  strong- 
smelling  meats,  though  the  trap  wei*e  set 
for  foxes  and  vermin,  the  person  who  set  the 
trap  is  liable.  (Ad.  Torts,  80  ;  Dixon,  295.) 

Expeuinga  A  mere  trespasser  may  be  elected,  and  if 
necessary,  by  force  ;  unless  he  is  permitted 
•to  remain  without  effort  to  remove  him ;  in 
which  case  he  will  gain  a  possession.  (Ad. 
Torts,  141 ;  Ad.  Con.  365.) 

Damage*  tor  In  actions  for  trespass,  the  jury  are  not 
limited  to  the  actual  injury  inflicted,  and 
may  take  any  circumstances  of  aggravation 
into  account.  Thus  substantial  damages 
may  be  recovered  against  a  wilful  intruder 
into  a  dwelling-house,  though  no  actual 
injury  has  been  done  either  to  person  or 
property.  (Eosc.  615;  Mayne,  242;  Ad. 
Torts,  179.) 

IIL  Of  Nuimncea. 
A  nuisance  has  been  already  defined. 
(See  p.  6.) 

iniuriousiy        A  persou  wiU  become  liable  to  an  action 

aftbctiiig 


mother'f 
P»ny,  or 
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for  a  nnisance,  by  erecting  a  building  which  Pabt  II 
overhangs  another's  honse  or  land ;  or  by    cap.  l 
fixing  a  spout  or  projection  which  tends 
to  cause  a  quantity  of  water  to  descend  on  KTrawm- 
another  s  house  or  land ;  or  by  settrng  up  a  ™"»^  ^^ 
noifify,  noxious,  or  offensiye  trade,  such  as 
a  smith's  forge,  a  brewery,  a  soap-boilery, 
a  talloW'fumaee,  or  a    dye-house ;    or  by 
burning  bricks,  unless  it  is  in  a  place  where 
it  does  not  amount  to  a  nuisance  to  the 
party  complaining,  or  the  person  exercising 
it  can  establish  a    prescriptive  right,   by 
showing  that  he  has  exercised  it  without 
molestation   or   interruption  in  the  same 
manner  for  twenty  years.     So  a  person  will 
be  liable  by  erecting  a  privy  or  hogstye,  to 
the  annoyance  of  his  neighbour,  or  allowing 
the  filth  of  his  cesspool  or  drain  to  perco- 
late through  his  neighbour's  land  and  con- 
taminate the  water  of  his  weU  or  spring, 
or    to   enter  the    drain  for  waste  water 
througb  his  neighbour's  land.     (Ad.  Torts, 
74-5,  78-9;   Broom  Com.    757-8;    Selw. 
1129  ;  S  Ste.  Com.  491-2;  Gale  388,  404, 
406—8 ;  Rose  514, 5l5iBamford  v.  Tumley, 
3  Best  &  Sm.  62 ;  Cavey  v.  Ledintter,  13 
Scott  470.) 

If  a  man  erects  a  building  so  close  to  the 

£   2 
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Part  II.  house  or  other  building  of  another  as  to 

Tit.  II.  .      . 

Cap.  I.    prevent  the  latter  from  enjoying  the  light 

so  freely  as  he  used,  he  may  have  redress, 

•         •        • 
if  he  has  been  in  the  enjoyment  of  the 

light  to  his   house   or  other  building  for 

twenty  years,  or  if  the  person  affecting 

his  light  were  the  person  from  whom  he 

purchased.     (See  infra,  p.  124-5.) 

And  so^  if  a  man  injures  the  grass  or  corn 

or  cattle  of  another,  or  obstructs  the  private 

way,  or,  in  any  other  manner  besides  that 

already  mentioned,  corrupts,  or  diverts,  or 

prejudicially    affects    the    watercourse  of 

another,  it  is  a  nuisance,  for  which  the  law 

will  give  a  remedy. 

Remedy  in        The  rcmcdv  at  law,  in  aU  these  cases,  is 

damagef.  *'  ' 

by  action  on  the  case  for  damages. 
No  action  for     Au  actiou  cauuot  bc  maintained  on  the 

diminishing 

"iwme!  Da^re  ground  that  the  cause  of  action  dimi- 
nishes the  pleasure  of  the  party  affected  by 
it.  So  that  the  building  of  a  wall  which 
merely  shuts  out  a  prospect,  without  ob- 
structing the  light,  or  the  opening  of  a 
window  which  destroys  the  privacy  of 
another,  is  not  actionable.  (Selw.  1130  ; 
3  Ste.  Com.  491-2 ;  Gale,  285  ;  Rose.  515). 

IV.  Of  Waste. 
Definition.         Wastc  is  that  which  tends  to  the  perma- 
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nent  depreciation  of  the  value  of  the  inheri-  Part  II. 

.  .       .  Tit.  II. 

tance.  It  is  either  voluntary,  which  is  an  cap.  I. 
offence  of  commission,  as  by  pulling  down  voilmto^ 
a  house ;  or  it  is  permissive,  which  is  an  PermiMive 

rt»  n  •        waste. 

offence  of  omission  only,  as  by  suffering 
it  to  fiiU  for  want  of  necessary  repah*s. 
(Co.  Litt.  53  a.  ;  2  BL  Com.  281  ;  Burton 
§718.) 

Voluntary  waste  chiefly  consists  in  these  gjj^'^*p* 
things  : — 1.  Felling  or  destroying  trees.  2.  wiS!*'^^ 
Destroying  or  injuring  buildings.  3.  Open- 
ing mines  or  pits.  4.  Altering  the  property. 
5.  Destroying  heirlooms.  (1  Cru.  T.  3,  c.  2, 
§  1.)  6.  Destroying  certain  kinds  of  living 
creatures  which  are  regarded  as  part  of 
the  inheritance. 

1.  A  tenant  for  life  may  cut  down  timber  i.  wa«te  in 

trees  and 

trees  for  the  ordinary  reparation  of  houses  or  por^JJiat 
fences  ;  but  he  cannot  cut  down  timber  to  SSSuor 

life  may  cut 

build  new  houses  or  to  repair  those  that  he  timber, 
himself  has  improperly  suffered  to  fall  into 
decay.     (1  Cru.  T.  3,  c.  1,  §  19  ;  Co.  litt. 
53.  b.)     Timber  trees  are  those  which  serve  whatu 

/  timber. 

for  building  or  reparation  of  houses,  such  as 
oak,  ash,  and  elm,  of  the  age  of  twenty 
years  and  upwards.  (1  Cru.  T.  3,  c.  2,  §  5  ; 
2  BL  Com.  281  ;  Co.  Litt.  63  a.)  By  the 
cixstom  of  some  countries  certain  trees  not 
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PastIL 
Tit.  IL 
Cap.  L 


D««tructi(m 
of  germini, 
trees  about  a 
house,  fruit 
treet,  and 
fences. 


Rights  of 
tenant  for 
life  without 
impeach- 
ment of 
waste. 


Rights  of 
tenant  for 
years. 


usually  considered  as  timber  are  deemed  to 
be  such  ;  as  being  there  used  for  building. 
(1  Cru,  T.  3,  c.  2,  §  6 ;  2  BL  Com.  281 ; 
Co.  Litt.  63  a.) 

If  a  tenant  for  life  suffers  the  young  ger- 
mins  or  shoots  to  be  destroyed,  or  cuts  down 
willows,  birch,  &c.,  standing  in  the  defence 
and  safeguard  of  a  house,  or  iruit  trees 
standing  in  a  garden  or  orchard,  or  suffers  a 
quickset  fence  of  white  thorn  to  be  stubbed 
up  or  destroyed,  it  is  waste.  (1  Cru.  T.  3, 
a  2,  §  8,  9 ;  Co.  Litt.  53  a.) 

Estates  for  life  are  usually  given  '  without 
impeachment  of  waste.^  And  where  this  is 
the  case,  the  tenant  for  life  has  a  right  to  fell 
timber  and  convert  it  to  his  own  use,  and  he 
is  entitled  to  the  property  of  aU  timber  trees 
blown  down.  (1  Cru.  T.  3,  c.  2,  §  51,  54.) 
But  the  Court  of  Chancery  will  restrain  a 
tenant  for  life,  without  impeachment  of 
waste,  from  cutting  down  timber  serving  for 
shelter  or  ornament  to  a  mansion-house  or 
its  grounds,  as  also  timber  not  fit  to  be  felled ; 
which  is  commonly  called  equitable  waste, 
because  it  is  deemed  improper  and  restrain- 
able  in  equity,  though  permitted  at  law. 
(Sm.  Eq.  Manual  392-3.) 

The  prohibitions  against  waste  apply  with 


BEAL  PBOPIERTT.  79 

even  greater  force  to  tenants  for  years.   But  Pabt  IT. 

Tit  n 

where  the  clause  '  without  impeachment  of    Cap.  I. 
waste '  is  inserted  in  a  lease  for  y  ears^  it  will 
have  the  same  effect  as  when  inserted  in  the 
conveyance  of  an  estate  for  life.    (1  Cru. 
T.  8,  c.  2,  §  12.) 

2.  Waste  may  be  done  in  buildings  l>y  JuiSS^'f*" 
pulling  them  down,  or  by  suffering  them  to 

be  uncovered,  whereby  the  timbers  become 
rotten.  (1  Cru.  T.  3,  c.  2,  §  11 ;  Co.  Litt 
53  a.) 

If  glass  windows,  though  put  in  by  the 
tenant  himself,  are  broken  or  carried  away, 
it  is  waste.  So  it  is  of  wainscot  benches, 
doors,  floors,  furnaces,  and  the  like,  annexed 
or  fixed  to  the  house  either  by  the  rever- 
sioner or  the  tenant.  (1  Cru.  T.  3,  c.  2, 
§  13  ;  2  Bl.  Com.  181 ;  Co.  Litt.  53  a.) 

3.  A  tenant  for  life  or  years  cannot  dig  a.  waste  a« 

regards 

for  gravel,  lime,  clay,   brick-earth,   stone,  "[Jf»  •"^ 

&c.,  where  there  are  no  pits  open,  except 

for  the  reparation  of  buildings  or  manuring 

of  the  land.     A  tenant  for  life  or  years  may 

work  open  mines,  but  may  not  dig  for  any 

new  mine.     (1  Cru.  T.  3,  c.  2,  §  14,  16  ;  2 

BL  Com.  282 ;  Co.  Litt.  53  b,  54  b.) 

'   4.  If  a  tenant  converts  one  kind  of  land  4.  Altering 

the  property. 

into  another,  or  makes  alterations  in  the 
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Pabt  IL  premises,  though  they  greatly  enhance  the 
Cap.  I.    value  of  it,  it  is  waste ;  because  he  has  the 


use,  and  not  the  dominion ;  and  the  owner 
has  a  right  to  have  the  old  features  and 
associations  of  the  property  unaltered.  So 
that  an  action  may  be  maintained  even  for 
inclosing  and  cultivating  waste  land,  or 
pulling  down  old  buildings  and  substituting 
new  ones  of  greater  value.  (Ad.  Torts, 
120-1 ;  Sm.  Law  of  Prop.  1040,  1042 ; 
Coote  LandL  and  Ten.  232-3.) 
5  Destruc-        5.  The  dcstruction  of  heirlooms  is  waste. 

tion  of  heir. 

loom..         (1  Cru,  X.  3,  c.  2,  §  20.) 

6.  Watte  as       6.  Wastc  may  also  be  committed  in  ponds, 

creature*,  dovc-houses,  warrcus,  parks,  and  the  like,  by 
so  reducing  the  number  of  creatures  therein 
that  there  will  not  be  suflScient  for  the 
reversioner.  (2  BL  Com.  281;  Co.  Litt. 
63  a.) 

Waste  by  Tenants  in  fee  or  in  tail  may  commit 

tenants  in  fee, 

i?fb  "or  foJ     every  kind  of  waste. 

years.  Tcuauts  for  life  are  punishable  for  waste, 

whether  voluntary  or  permissive,  unless 
their  estates  are  made  without  impeachment 
of  waste. 

A  tenant  for  years  is  liable  for  commissive 
waste,  unless  his  interest  is  created  without 
impeachment  for  waste;  and  he  is  bound 
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to  take  reasonable  care  of  the  property ;  Paet  n. 

.       Tit.  n. 

but  a  tenant  at  will  or  from  year  to  year  is    cap  I 


not  liable  for  permissive  waste.  (Ad. 
Torts,  119  ;  Sm.  Law  of  Prop.  1042-3 ;  AA 
Con.  343. 

A  tenant  for  life  or  years  is  liable  for 
commissive  waste  by  a  stranger.  (Ad. 
Torts,  127.) 

A  lessor  has  a  right  of  inspecting  the  pre-  inspection 

o  r  D  r         of  premises 

mises,  to  see  if  there  is  waste  ;  and  if  the  **y^®*^'* 
lessee  prevents  the  inspection,  he  may  be 
made  to  pay  substantial    damages,   even 
though   no   waste  may  have   been   dona 
(Ad.  Torts,  128,  138.) 

Ecclesiastical  persons,  being  consid^:«d  ^'JJ^J^^q 
in  most  respects  as  tenants  for  life  of  the  p^"°"- 
lands  which  they  hold  jure  ecclesise,  are 
disabled    from  committing    any  kind  of 
waste.     (1  Cru.  T.  3,  c.  2,  §  71.) 

Every  copyholder  may,  of  common  right,  waste  by  the 
as  incident  to  the  grant,  take  housebote,  ^o®// 
hedgebote,  and  ploughbote  upon  his  copy- 
hold ;  and  the  lord  must  leave  sufficient  for 
that  and  the  reparation  of  the  houses. 
And  there  may  be  a  custom  for  the  tenants 
to  fell  timber  for  their  own  use,  though  not 
needed  for  repairs.  But  a  copyholder 
cannot  commit  any  kind  of  waste,  unless 

B  3 
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Pakt  II  there  is  a  particular  custom  to  warrant  it; 

Tit  II. 

Cap.  1.*    for,  by  the  general  custom  of  most  manors, 

timber  is  the  property  of  the  lord.  A  copy- 
holder for  life  is  punishable  for  permissive 
waste.  (1  Cru  T.  10,  c.  3,  §  3,  7,  15 ; 
Blewett  app.,  Jenkins  resp.,  12  Scott,  16.) 

V.  Of  Subtraction. 

Subtraction  is  the  withdrawal  of,  or  the 
neglect  to  perform,  any  suit,  duty,  custom, 
or  service,  such  as  the  oath  of  fealty,  suit 
of  court,  rent,  or  other  service  due  to  the 
lord  of  the  fee.  For  this,  the  remedy  is, 
distress  by  way  of  pledge  to  enforce  per- 
formance.    (3  Ste.  Com.  498-500.) 

VI.  Of  Disturbance. 

Duturbance  Disturbance  is  usually  a  wrong  done  by 
hindering  the  owner  of  a  hereditament  in 
the  regular  and  lawful  enjoyment  of  it; 

offrmcbue,  guch  as — 1.  The  disturbance  of  franchise, 
for  which  an  action  on  the  case  will  lie. 

common,  2.  The  disturbance  of  common,  by  putting 
on  the  cattle  of  a  stranger,  or  by  putting  on 
creatures  which  are  not  commonable,  or 
more  than  the  proper  number  of  creatures, 
or  by  destroying  the  common,  or  ploughing 
up  the  soil,  erecting  fences,  driving  out  the 
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cattle,  &C.;  for  which  an  action  on  the  case  Pabt  II. 

for  damages  will  lie,  and^in  some  instances    cap.  I. 

a  distress  or  an  action  of  trespass.    3.  The  righTrf^ay, 

disturbance  of  a  right  of  way ;  for  which 

an  action  on  the  case  for  damages  will  lie. 

4.   The    disturbance    of   tenants,    by  the  tenants, 

driving  them  away  from  the  estate;   for 

which  a  landlord  has  an  action  on  the  case 

for  damages.    5.  The  disturbance  of  patron-  *»<>  ?atrim- 

^  *  age. 

age,  which  is  an  obstruction  of  a  patron  in 
presenting  to  a  benefice^  the.  remedy  for 
which  was  by  an  action  quare  impedit. 
That  action  is  now  abolished,  and  in  lieu  of 
it  an  action  may  be  commenced  by  an 
ordinary  writ  of  summons,  on  which  a 
notice  may  be  indorsed  that  the  plaintiff 
intends  to  declare  in  quare  impedit.  (3 
Ste.  Com.  501-6.) 

VII.  Other  Irtpiriea  to  Real  Property. 
It  may  here  be  observed  that  a  person  who  Endangering 

"  *  another*8 

pulls  down  a  house  or  wall  which  touches  *»"!*<**"«•• 
the  house  or  wall  of  another  person,  is 
liable  for  any  damage  arising  from  want 
of  due  care  and  skill  and  proper  precautions. 
And  if  a  person  makes  an  excavation  on 
his  land  close  to  his  neighbour's  house,  in 
an  improper  manner,  or  without  giving  his 
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Part  IL  neighbour  notice  and  opportunity  to  protect 
Cap.  J.  i^>  ^^  will  be  responsible  for  any  damage 
thereby  occasioned,  if  his  neighbour's  house 
has  been  erected  long  enough  to  have 
acquired  a  right  of  support.  (Ad.  Torts, 
86-7 ;  Rose.  526,  528  ;  Gale,  314.  And  see 
p.  101,  infra.) 

Expiodve         A  person  is  responsible  for  damac^e  occa- 
sioned  by  his  bringing  explosive  materials 

Ga..  into  a  building.    And  a  tenant  is  responsible 

for  any  accident  from  gas,  arising  from  not 
properly  turning  the  stopcocks.  And  the 
gas  company  is  not  bound  to  stop  the 
supply,  on  receiving  notice  that  no  more 
gas  is  required ;  but  it  is  the  business  of 
the  occupants  to  prevent  it  from  entering, 
if  they  wish  to  exclude  it.  (Ad.  Torts, 
132-3.) 

Fire.  A  person  is  not  liable  for  the  conse- 

quences of  a  fire  accidentally  beginning  on 
his  premises.  (Ad.  Torts,  130;  6  Anne,  c.  31. 
a  6, 7  ;  12  Geo.  III.  c.  73.  s.  37 ;  14  Geo.  III. 
c.  78.  s.  86.)  But  if  a  fire  is  negligently 
lighted  or  kept  by  a  person  or  his  servant, 
he  will  be  liable  for  any  injury  thereby 
occasioned  to  his  neighbour's  premises. 
(Rose.  531.) 
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Whenever  the  enjoyment  of  a  right  inci-  Pakt  II. 
dent  to  the  possession  of  land  has  been    cap.  I. 
tortionsly  obstructed,  and  the  repetition  of 

Damages  for 

the  tortious  act  would  tend  to  establish  an  «»eoii«tnic- 

tion  of  a 

adverse  legal  right,  substantial  damages  are  ^^^' 
recoverable,  even  though  no  actual  damage 
of  any  other  kind  has  been  sustained.    (Ad. 
Torts,  14;  Mayne,  256;) 

Damages  are  recoverable  by  a  lessee  in  JJ^^t,,e 
respect  of  an  injury  by  a  tortious  act  to  his 
possessory  interest ;  and  if  the  repetition  of 
the  act  would  tend  to  the  establishment  of 
a  prescriptive  right  permanently  injurious 
to  the  inheritance,  or  if  the  nuisance  is 
otherwise  permanent  or  injurious  to  the 
reversioner,  damages  are  also  recoverable 
by  the  reversioner.  (Ad.  Torts,  15;  Bosc. 
513;  Mayne,  256.) 


by  lessee  and 
reversioner. 
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CHAPTER  II. 


OF  INJURIES  TO    PERSONAL  PROPERTY. 


Pabt  n. 
Tit.  II. 
Cap.  n. 

DepriV8ti3n 
of  posaesdon, 
and  damage. 


Unjust  tak- 
inucnr  de- 
tamer. 


Redrenfbr 
unjust  tak- 
ing. 


Trade 
marks. 


The  rights  of  personal  property  in  posses- 
sion are  liable  to  two  species  of  injury :  the 
deprivation  of  the  possession ;  and  the  abuse 
or  damage  of  the  chattels,  while  the  posses- 
sion continues  in  the  legal  owner.  The 
deprivation  of  the  possession  is  also  divisible 
into  two  branches :  the  unjust  taking  them 
away,  and  the  unjust  detaining  them, 
though  the  original  taking  away  might  be 
lawful.   (3  Bl.  Com.  144 ;  Broom  Com.  776.) 

There  are  two  descriptions  of  redress  for 
the  unjust  taking.  The  first  is  the  restitu- 
tion of  the  specific  chattels  taken,  with  the 
payment  of  damages  for  the  loss  or  injury 
occasioned  by  the  temporary  deprivation  of 
the  possession.  The  second  is  the  giving 
a  pecuniary  equivalent  in  the  shape  of 
damages  for  the  permanent  loss  of  the 
articles  taken.     (See  2  Bl.  Com.  145.) 

It  may  here  be  observed  that  if  a  person 
has  adopted  a  particular  mark  in  trade  or 
business,  to  denote  that  the  goods  were 
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made  by  him,  and  the  mark  has  become  Pabt  n. 

Tit  II 

understood  in  the  trade,  and  his  right  is  cap.il 
infringed  by  the  use  of  a  mark  by  another 
person,  either  precisely  the  same  or  so 
similar  that  the  public  in  general  would  be 
misled,  he  is  entitled  to  an  action  for  the 
deceit^  even  without  showing  any  specific 
damage.  (Ad.  Torts,  649-50;  Tudor  Ca. 
on  M.  L.  487-500  ;  Rose.  659.) 


PABT  m. 

OF  PRIVATE  RIGHTS  AND  WRONGS  CONCERNING 
CERTAIN  RELATIONS  OP  LIFE. 


90  HUSBAND  AND  WIFE. 


TITLE      I. 
DOMESTIC  RELATIONS  OF  LIFE. 


CHAPTEK  I. 

HUSBAND  AND  WIFE. 

Section  I. 

Of  the  Marriage  Contract. 

PartIII.  I.  A  CONTRACT  to  malrv  must  be  reci- 

Cap.  I.     procal,  and  must  be  obligatory  upon  both 

^"^'  ^    parties,  except  that  an  infant   may   sue, 

to  SSS^*    though  incapable  of  being  sued,  on  such  a 

contract.     (Chit.  Con.  487.) 

Such  a  contract  may  be  evidenced  by  a 
verbal  promise,  or  even  by  unequivocal 
conduct  alone,     (Ad.  Con.  744 ;  Chit  Con. 

487.) 

An  action  may  be  maintained  on  a  con- 
tract to  marry,  in  case  of  default  at  the  time 
specified,  or,  if  no  time  was  specified,  within 
a  reasonable  time  after  request ;  and  a  large 
pecuniary  compensation  may  be  recovered 
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for  the  misery  occasioned  to  the  disap-  PabtIIL 
pointed  party.     (Ad.  Con.  743-5.)  cap.  I. 

Fraud  by  the  plaintiff  used  in  procuring 
the  promise,  e.  g.,  false  representation  or 
fraudulent  concealment  as  to  the  pecuniary 
circumstances  or  previous  life  of  the  plain- 
tiff, or  a  secret  disposition  of  the  plain- 
tiff's property,  or  a  determination  on  the 
part  of  the  lady,  when  plaintiff,  to  settle 
her  property  to  her  separate  use,  contrary  to 
the  defendant's  wish,  or  the  impotence  or 
the  bad  character  of  the  plaintiff  subse- 
quently discovered,  or  the  subsequent  bad 
conduct  of  the  plaintiff  towards  the  defend- 
ant,  are  good  grounds  of  defence  to  an  action 
for  breach  of  promise  of  marriage.     (Chit. 
Con.  489-491 ;  Ad.  Con.  746.)     But  if  the 
plaintiff  is  sane  at  the  time  of  the  promise, 
it  is  no  answer  to  an  action  for  breach  of  it, 
that  he  or  she  was  before  of  unsound  mind, 
and  as  such,  legally  confined  in  a  lunatic 
asylum.  (Baker v.  Cartwright,li)  Scott,  124.) 

II.  There  are  certain  requisites  to  a  mar-  "Requwte* 

*■  to  marriage*. 

riage  contract,  without  which  it  may  be  set 
aside  as  null  and  void. 

Thus :  1.  Corporal  capacity  is  necessary :  i.  corporal 
impotency,  at  the  time  of  the  marriage,  is  a 
ground  for  avoiding  it.     (Macq.  341-2.) 
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Part  III.       2.  The    man    must    not   have   another 

Tit.  I.         . 

Cap!  l    wife,  or  the  wife  another  husband,  living 
^^-    atthetima     (Macq.  343-4.) 
2.jjnin«r-         3    j£  either  party  is  under  the  age  of 

3.  Sufficient  ii  •  •  SI        Ti*ji 

age.  seven  years,  the  marriage  is  void.     If  the 

husband  is  above  seven  and  under  fourteen 
years  of  age,  or  the  wife  is  above  seven  and 
under  twelve,  the  marriage  is  not  absolutely 
void;  but  the  husband,  on  attaining  the 
age  of  fourteen,  or  the  wife,  on  attaining 
the  age  of  twelve,  and  not  before,  may  dis- 
agree to  and  avoid  it ;  but  if  at  that  age 
they  agree  to  continue  together,  they  need 
not  be  married  again.  No  promise  to  marry, 
made  by  a  person  under  the  age  of  twenty- 
one  years,  is  binding  upon  such  person, 
though  it  is  upon  the  opposite  party,  if  of 
age.     (Macph.  168 ;  Ad.  Con.  756-7,  937.) 

4.  Sound  4.  Soundness  of  mind  is  necessary  :  the 

mind.  "^ 

marriage  of  an  idiot  or  lunatic,  except 
during  a  lucid  interval,  is  void.  (Macq. 
342.) 

5.  Not  within      5.  Marriages  since  the  31st  of  August 

the  pro- 

hiwted  de-    1835,  within  the  prohibited  degrees  of  con- 

grees  of  con.  '  r  o 

iffiSS*."^  "  sanguinity  or  aflSnity,  are  also  void.  (Macq. 
327;  Ad.  Con.  757.)  Thus,  marriages 
between  persons  who  are  lineally  related 
to  each  other  are  void ;  and  so  also  are 
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marriages  between  persons  collaterally  re-  Part  III. 
lated  to  each  other  in  the  second  or  third    cap.  I. 


degree,  according  to  the  mode  of  computa- 
tion in  the  civil  law,  whether  they  be  re- 
lated by  consanguinity  or  by  aflSnity.  Thus, 
a  man  cannot  marry  either  his  sister  or  his 
wife's  sister  :  for  both  are  related  to  him  in 
the  second  degree ;  the  one  by  consanguinity, 
the  other  by  affinity.     Nor  can  he  marry 
his  sister's  daughter,  or  his  wife's  sister's 
daughter:  for  both  are  related  to  him  in 
the  third  degree.     But  he  may  marry  his 
first  cousin  :   for  she  is  only  related  to  him 
in  the  fourth  degree.   The  relations  by  con- 
sanguinity of  the  wife  are  always  related 
by  affinity  to  the  husband;  and  in  like 
manner  the  relations  by  consanguinity  of 
the  husband  are  always  related  to  the  wife. 
But  the  relations  by  consanguinity  of  the 
husband  are  not,  as  such,  related,  even  by 
affinity,  to  the  relations  by  consanguinity 
of  the  wife ;  and  hence  two  brothers  may 
marry  two  sisters,   or  father  and  son  a 
mother  and  daughter.     Nor  is  the  husband, 
as  such,  related,  even  by  affinity,  to  those 
v^rho  are  only  related  to  the  wife  by  affinity ; 
and  therefore  a  man  may  marry  his  wife's 
brother's  wife.     (2  Ste.  Com.  255-6.) 


Sec.  I. 
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Fabt  III.  The  prohibitions  as  to  collaterals  extend 

Cap.  I.  ®^®^  ^  *^^  ^^^  blood,  and  to  illegitimate 

Sec.  I.  children.     (2  Ste.  Com.  256.) 


"JiiJ^*'  °'     ^^^'  There  are  four  modes  of  proceeding 
SSSS^rf     towards  the  celebration  of  marriage. 

1.  BybaAns.      1.  By  a  publication  of  banns,  upon  three 

successive  Sundays,  in  the  church  or  chapel 
where  the  marriage  is  to  be  solemnised, 
according  to  the  rites  of  the  Church  of 
England. 

2.  Bj  eecie-       2.  Bv  a  Ucencc  from  the  ecclesiastical 
ucence.        authority,  that  is,  a  special  licence  from  the 

Archbishop  of  Canterbury,  or  a  common 
Ucence  from  the  ordinary  of  the  place  or  his 
surrogate. 

In  the  case  of  a  licence,  one  of  the  parties 
must  have  had  his  or  her  i^ual  place  of 
abode,  for  fifteen  days  immediately  pre- 
ceding,  in  the  parish  or  chapelry  wh^re  the 
church  or  chapel  in  which  the  marriage  is 
to  be  solemnised  is  situate." 

Whether ,  by  banns  or  by  licence,  the 
marriage  must  take  {dace  between  eight  and 
twelve  o'clock  in  the  forenoon,  except  in 
the  case  of  a  special  licence,  and  be  solem- 
nised by  a  person  in  holy  orders,  and  before 
not  less  than  two  other  credible  witnesses. 
If  the  intended  husband  or  wife,  not  being 
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a  widower  or  widow,  is  under  the  age  of  Pabt  in. 

Tit.  I 

twenty-one,  and  his  or  her  parent  or  guar-    caf!  l 
dian  openly  signifies   disapproval  at  the     ^bc^L 
time  the  banns  are  published,  the  publica- 
tion is  void. 

And  in  the  case  of  a  licence,  one  of  the 
parties  must  make  oath  as  to  his  or  her 
belief  that  there  is  no  lawful  impediment ; 
and  that  one  of  them  has  had  his  or  her 
usual  place  of  abode,  for  fifteen  days  imme- 
diately  preceding,  within    the   ^rish  or 
chapehy  within  which  the  marriage  is  to 
be  solemnised  ;  and,  where  one  of  the  par- 
ties, not  being  a  widower  or  widow,  is 
under  the  age  of  twenty-one  years,  that  the 
consent  of  the  fieither,  or,  if  the  father  is 
dead,  of  the  guardian,  or,  if  there  is  no 
guardian,  then  of  the  mother,  being  unmar- 
ried, or,  if  no  mother  unmarried,  then  of  the 
guardian  appointed  by  the  Court  of  Chan- 
cery, has  been  obtained. 

3.  By  the  superintendent-registrar's  cer-  a.  By  the 

superintend 

tificate,  without  licence,  afker  a  notice  given  J^^^i. 
to  him  of  the  intention  to  marry  in  a  sped-  StocT'**^*** 
fied  place ;    which  notice  is  entered  in  a 
book,  called  '  the  marriage  notice  book,'  and 
is  put  up  in  his  office  during  twenty-one 
successive  days  after  being  so  entered. 
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Pabt  m.       On  the  issuing  of  the  certificate,  the  mar- 

TlT.  I. 

Cap!  I.  riage  may  be  solemnised,  before  a  registrar 
^f^'  and  tw.o  or  more  credible  witnesses,  in  a 
building  registered  as  a  place  for  the  solem- 
nisation of  marriage,  or  at  the  office  of  the 
superintendent-registrar,  or  according  to  the 
rites  of  the  Church  of  England  in  a  church 
or  chapel  within  the  superintendent-regis- 
trar's district,  or  according  to  the  usages  of 
the  Quakers  or  Jews,  if  both  parties  are  of 
those  persuasions  respectively. 
4.  By  the  4.  Bv  the  superintendent-reristrar's  certi- 

teiV^a-  ficate,  with  licence,  which  is  issued  after  a 
u^enoT  notice  similar  in  most  respects  to  the  notice 
in  the  previous  case.  But  the  notice  in 
this  case  need  not  be  put  up  in  the  office  of 
the  superintendent-registrar ;  and  the  certi- 
ficate may  be  obtained  after  the  expiration 
of  one  whole  day,  instead  of  twenty-one 
days  next  after  the  entry  of  the  notice. 

The  marriage  in  this  case  may  be  solem- 
nised  according  to  any  of  the  four  methods 
before  stated,  except  that  the  superinten- 
dent-regifitrar  cannot  grant  a  licence  for 
marriage  in  a  church  or  chapel  of  the  Church 
of  England. 

A  person  whose  consent  would  be  required 
to  a  marriage  by  ecclesiastical  licence  may 
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forbid  the  issue  of  the  certificate,  by  writing  Part  in. 

.  Tit.  I. 

'  forbidden '  opposite  the  entry  of  the  notice ;     cap.  l 

Seo.  I. 


or  a  caveat  may  be  entered  by  any  person 
against  the  grant  of  the  certificate  or 
licence. 

Such  are  a  few  of  the  numerous  points 
connected  with  proceedings  towards  the 
celebration  of  marriage.  It  must  suffice  to 
add  that  the  non-observance  of  some  of  the 
regulations  subjects  to  a  penalty,  the  in- 
fringement of  others  is  punishable  as  a 
felony,  and  the  violation  of  others  renders 
the  marriage  void.  (See  2  Ste.  Com.  257-68, 
to  which  most  valuable  work  the  reader  is 
referred  for  further  information  on  this 
subject.) 

III.  The  Court  for  Divorce  and  Matri-  "i-  Decree 

declaratory 

menial  Causes  may,  on  petition  of  a  natural-  SJiri^^  **' 
bom  subject  of  the  Queen,  domiciled  in  &c.  "*^^' 
England  or  Ireland,  or  claiming  any  real  or 
personal  estate  situate  in  England,  make  a 
decree  declaratory  of  the  validity  or  in- 
validity of  the  marriage  of  such  peraon,  or 
of  his  father  and  mother,  or  of  his  grand- 
father and  grandmother,  or  of  his  legitimacy 
or  illegitimacy,  or  of  his  right  to  be  deemed 
a  natural-bom  subject  of  the  Queen, 
(21  &  22  Vict.  c.  93.  s.  1,  2.) 

F 
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Fart  III.      IV.  When  marriages  were  allowed  to  be 
Cap.  I.    celebrated   in  a  more  clandestine  manner, 
^^^*    suits  for  jactitation  of  marriage,  that  is,  for 
/JtitaSoHof  boasting  of  being  married  to  a  person,  con- 
mamsie.      ^j-g^j-y  ^q  ^\^q  {^^^  wcre  of  frequcnt  occur- 
rence ;  but  they  are  now  unheard  of,  though 
they  may  still  be  instituted.     (Macq.  Div. 
321-2.) 


Section  II. 


Of  the  Consequences  of  the  Marri/ige,  as 
connected  with  Common  Law. 

Unity  of  In  ccmtemplation  of  law  the  wife  has  no 

incapacitv     Separate  existence  :   she  and  her  husband 

ofthewifeto       ^  ' 

by"c1>mwt.^  are  in  law  but  one  person.  And  hence  she 
has  in  general  no  power  or  capacity  to 
contaract  during  coverture,  so  as  to  render 
herself  personally  liable.  To  this,  however, 
there  are  these  exceptions:  1.  A  married 
woman  may  be  a  sole  trader  in  the  city  of 
London,  but  she  is  only  recognizable  as 
such  in  the  City  Courts :  2.  If  the  husband 
is  under  sentence  of  transportation  or  penal 
servitude,  or  is  an  alien  enemy,  or  if  she  is 
judicially  separated  and  continues  to  live 
apart)  she  may  contract  and  sue  and  be 
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sued  as  a  feme  sole ;  and  in  these  cases  she  Fabt  HL 
may  become  a  bankrupt.     (Sm.  Merc.  Law,    cap!  L 
IS;  Sm.  Con.  285;  Ad.  Con.  764,  770-1,   S»^- 
779;  Chit.  Con.  167-8. 
Unless  there  is  evidence  to  the  contrary,  ^^^^f*  ^^^ 

•'^  to  bind  her 

it  is  presumed  that  a  wife  who  resides  with  conSSt  **' 
her  husband  is  authorised  by  him  as  his  tile  fortune 

and  degree  of 

agent  to  bind  him  by  contracting  for  neces-  «»«»»"■*»»>• 
saries,  such  as  food,  clothes,  and  furniture, 
according  to  the  apparent  circumstances  of 
the  husband   and  wife ;   but  that  a  wife 
who  is  living  separately  from  her  husband 
has  no  such  authority,  unless  the  separation 
was  by  her  husband's  unjustifiable   com- 
pulsion, or  occasioned  by  his   misconduct, 
and  she  has  no  adequate  provision  for  her 
support.    (Sm.  Con.  415  ;  Ad.  Con.  767-70, 
yrS'-V ;  Bright,  6-12  ;  Rose.  382-4  ;  Chit. 
Con.  153,  160-5  ;  Biffin  v.  Bignell,  7  HurL 
&  JN'orm.  877;  Bakery.  Sampson,  14  Scott, 
383.) 

Although  a  married  woman,  residing 
with  her  husband,  has  an  implied  authority 
from  her  husband  to  order  food,  clothing, 
fiimiture,  and  other  necessary  articles,  yet, 
if  her  orders  are  of  such  a  description  as, 
under  tlie  circumstances,  naturally  to  raise 
5  doubt  whether  her  husband  would  have 

F  2 
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Part  III.  authorised  her  to  rive  them,  the  tradesman 

Tit.  I.     .  .  . 

Cap!  I.    is  bound  to  satisfy  himself  that  they  were 
S^-    so  authorised.    (See  Ad.  Con.  767-8 ;  Rose. 
383 ;  Chit.  Con.  154,  167.) 

A  husband  cannot  be  charged  with  goods 
supplied  to  his  wife  after  an  express  warning 
to  the  tradesman  not  to  trust  her,  unless 
he  has  wrongfully  turned  her  away,  and  the 
goods  are  necessary.  (Chit.  Con.  158, 163  ; 
Ad.  Con.  774-5,  778.)  Nor  is  a  husband 
liable  at  law  for  money  borrowed  by  his 
wife,  without  his  authority,  even  for  necessa- 
ries. (Chit.  Con.  158-9, 163 ;  Ad.  Con.  778.) 

Without  the  authority  of  her  husband,  a 
married  woman  (except  in  equity  in  respect 
of  her  separate  estate)  cannot  bind  her 
husband,  by  drawing,  making,  indorsing, 
or  accepting  bills  or  notes  ;  nor  can  she 
bind  herself  in  that  way,  even  though  she 
lives  apart  from  him,  and  has  a  separate 
maintenance  by  deed.  (Byles,  58 ;  Chit.  B. 
14-16.) 
Order  of  pro-      A  wifc  dcscrtcd   bv  her  husband   may 

tectionof  ^  ,  "^ 

Sife  who  u    ^Pply  ^^  ^  police  magistrate,  to  justices  in 

deserted.      petty  sessious,  or  to  the  Divorce  Court,  for 

an  order  to  protect  any  money  or  property 

which  she  may  acquire  by  her  own  lawful 

industry,   or  of  which  she   may  become 
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possessed,  after  such  desertion,  against  her  Part  III. 
husband   or  his   creditors,  or   any  person    cH',!. 
claiming  under  him  ;  and  such  magistrate        *    ' 
or  justices  or  Court,  if  satisfied  of  the  fact 
of  such  desertion,  and  that  the  same  was 
without  reasonable  cause,  and  that  the  wife 
is  maintaining  herself  by  her  own  industry 
or   property,   may  make  and  give   to  the 
wife  an  order  protecting  her  earnings  and 
property  acquired  since  the  commencement 
of  such  desertion,  from  her  husband  and  all 
creditors  and  persons  claiming  imder  him^ 
and  such  earnings  and  property  will  belong 
to  the  wife  as  if  she  were  a  feme  sole.     (20 
&  21  Vict,  a  85.  s.  21.) 

In  every  case  of  a  judicial  separation,  ^jj®  J"**^ 
the  wife  will,  from  the  date  of  the  sentence  SnsiderS 
and  wniist  the    separation  continues,   be  regards  her 

•^  property. 

considered  as  a  feme  sole  with  respect  to 
property  of  every  description  which  she 
may  acquire  or  which  may  come  to  or  de- 
volve upon  her :  and  such  property  may  be 
disposed  of  by  her  in  all  respects  as  a  feme 
sole ;  and  on  her  decease,  the  same,  in  case 
she  dies  intestate,  will  go  as  the  same 
would  have  gone  if  her  husband  had  been 
then  dead  ;  and  if  the  wife  again  cohabits 
with  her  husband,  all  such  property  as  she 


a 
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Pakt  hi.  may  be  entitled  to  when  such  cohabitation 

Tit.  I. 

Cap.  l    takes  place  will  be  held  to  her  separate  use, 
SbcJU.    subject,  however,    to    any    agreement   in 
writing  made  between  herself  and  her  hus- 
band whilst  separate.     (20  &  21  Vict.  c.  85. 
s.  25.)    And  the  wife,  whilst  so  separated, 
will  be  considered  as  a  feme  sole  for  the 
purposes  of  contract,  and  wrongs  and  in- 
juries, and  suing  and  being  sued  in  any  civil 
proceeding  (s.   26),   notwithstanding  any 
•  subsequent  variation  or  reversal  of  the  judi- 
cial separation.  (21  &  22  Vict.  c.  108.  s.  8.) 
JfteSS?n         ^®  husband  takes  a  freehold  interest, 
^laute.    during  the  joint  lives  of  himself  and  his 
wife,  in  land  belonging  to  her  in  fee  simple, 
in  tail,  or  for  life.     (Sm.  Law  of  Prop.  982.) 
And  if  he  has  had  issue  by  her  capable 
of  inheriting  the  property,  he  is  entitled, 
on  her  death,  to  an  estate  by  the  curtesy, 
that  is,  an  estate  for  life  in  lands  or  tene- 
ments of  which  she  was  tenant  in  fee  or  in 
tail  in  possession.     (See  Sm.  Law  of  Prop. 
173.) 
totereltin         On  the  other  hand,  the  wife  becomes  en- 
reIi*SStS!^ '  titled,  on  the  husband's  decease,  to  an  estate 
in  dower,  that  is,  an  estate  for  life  in  lands 
or  tenements  of  which  he  dies  entitled  for 
any  estate    of  inheritance   in    possession, 
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unless  the  title  to  dower  has  been  prevented,  -^lif ''  ^^^• 
barred,  or  lost.     And  she  is  also  entitled  to    Cap.  i. 

Sec.  II. 

a  third  of  his  personalty  if  be  dies  intestate        '    * 
leaving  issue,  or  a  moiety  if  he  dies  int-es- 
tate  without  issue.     (See  Sm.  Law  of  Prop. 
178-198,  467.) 

The  wife's  chattels  real  vest  in  the  bus-  Husband's 

interest  in 

band  sub  modo.  Thus,  he  is  possessed  of  chtttJSreai. 
his  wife's  term  for  years,  and  entitled  to 
the  rents  and  profits  ;  and  he  may  alien  it, 
or  it  will  belong  to  him  absolutely  if  he 
survives  the  wife.  (See  Sm.  Law  of  Prop, 
part  iv.  tit.  i.  c.  3,  s.  3.) 

As  to  chattels  personal  in  posaessioii  ^^^*^^*» 
which  the  wife  has  in  her  own  right,  as  Sf^«onai. 
ready  money,  jewels,  household  goods,  and 
the  like,  the  husband  has  an  immediate 
and  absolute  property  therein  by  the  mar- 
riage, which  never  can  again  revest  in  the 
wife  or  her  representatives.  But  chattels 
personal,  en  autre  droit,  as  executrix  or  ad- 
ministratrix, &c.,  do  not'belong  to  the  hus- 
band, though  he  survive,  but  go  to  the 
administrator  de  bonis  non  of  the  wife. 
(2  Bl.  Com.  435;  Co.  Litt.  351.  b.;  1 
Bright,  34,  39 ;  Chit.  Con.  151.) 

As  to   the   wife's   chattels  personal  or 
choses  in    action,   which  comprise  debts. 
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Part  III.  legacies,  residuary  personal  estate,  money 

Cap.  i!    ^^  ^^^  funds,  &a,  these  the  husband  may 
Sec.  II. 


have,  if  he  reduces  them  into  possession. 
They  then  become  absolutely  and  entirely 
his  own,  and  go  to  his  executors  and  ad- 
ministrators,  or  as  he  bequeaths  them  by 
will,  and  will  not  revest  in  the  wife.  But 
if  he  dies  before  her,  and  before  he  has 
released  them  or  reduced  them  into  posses^ 
sion,  so  that  at  his  death  they  still  continue 
choses  in  action,  they  will  siurv^ive  to  the 
wife,  whether  against  the  personal  repre- 
sentatives of  the  husband,  or  against  his 
assignees  in  bankruptcy,  or  against  his 
assignees  for  valuable  consideration.  If  he 
survives  her,  he  will  not  have  them  by 
survivorship,  as  he  would  have  a  chattel 
real,  except  in  the  case  of  arrears  of  rent 
due  to  the  wife  before  her  coverture, 
which  in  case  of  her  death  are  given  to  the 
husband  by  the  stat.  32  Hen.  VIII.  c.  37 ; 
but  he  will  still  be  entitled  to  the  choses  in 
action  as  her  administrator,  and  may  in  that 
capacity  recover  such  things  in  action  as 
became  due  to  her  before  or  during  the 
coverture.  (2  BL  Com.  434-5  ;  Co.  Litt.  361 
b. ;  Ad.  Con.  760-1 ;  Sm.  Con.  280-1 ; 
Chit.  Con  149,  150.)     On  taking  out  admi- 
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tnistration    to  her  estate,  he  will  become  Part  m. 

Tit.  I. 

entitled,  a^  her  administrator,  to  all   her    cap.  I. 
personal  estate  which  was  outstanding  and 
unrecovered  at  her  death.     And  if  he  does 
not  take  out  administration  to  her  estate, 
but  some  other  person  does,  the  husband 
will  be  entitled  to  any  surplus  which  may 
remain  after  paying  the  wife's  debts.     If 
the  husband  dies  before  he  or  some  other 
person  has  administered  to  her  estate,  his 
personal    representatives    may    take    out 
letters  of  administration  to  her  estate,  and 
recover  ail  her  property  in  action  and  un- 
recovered at  her  death,  even  though  such 
property  was  reversionaiy  at  her  death,  and 
in  fact  did  not  cease  to  be  so  until  after  the 
death  of  the  husband  ;  as  where  he  died  in 
the  lifetime  of  a  prior  taker  of  the  property. 
And  the  personal  representatives  of  the  hus- 
band are  trustees  for  the  persons  beneficially 
entitled  to   his    general    personal    estate, 
under  his  will,  or  under   the   statutes  of 
distribution,  or  under  the  statutes  relating 
to  bankruptcy,  or  otherwise,   as  the  case 
may  be,  as  to  any  surplus  which  may  re- 
main after  paying  the  wife's  debta     (See 
1  Bright    36,  41-2,  72,   77-87 ;    1  Wms. 

F  S 
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Part  HI.  Ex.  339,  742 ;  Drew  v.  L(yiig,  22  L.  J.  717, 

Tit.  L  . 

Cap.  I.     V.C.K.) 

^^^'  ^'        Upon  the  marriage,  the  husband  becomes 
tSSs'iSbre  liable  to  the  wife's  ante-nuptial  contracts. 
'°*'™*^'      But   on    her   death,    his   liability    ceases, 
except  as  her  administrator,  unless  judg- 
ment has  been  recovered  against  husband 
and  wife  in  her  lifetime.     If  he  survives 
her,  and  takes    out  administration,  he  is 
liable  to  be  sued  on  them,  as  his  wife^s 
administrator.     If  she   survives   him,   her 
liability  revives,  in  case  nothing  has  been 
done  to  put  an  end  to  the  contracts,-  during 
the   continuance   of  the   marriage.      (Sm. 
Con.  280-1  ;  Ad.  Con.  764,  783  ;  2  Bright 
1-3;  Chit.  Con.  151.) 
.?.l5^*®^  A  husband  may  sue  on  a  contract  made 

suing  on  con-  •' 

SiS*iS?ritd  with  his  wife  on  good  consideration.  If 
he  die  without  suing,  the  right  to  sue  upon 
it  will  survive  to  the  wife.  (Sm.  Con.  286 ; 
Ad.  Con.  761.) 

?w!?f°^**         The  husband  is  liable  for  all  torts  com- 

liability  for 

wife's  torts,  jj^j^^^  j^y  \\^q  ^fe  duriug  the  coverture, 
unless  they  are  directly  connected  with 
contract  by  her.     (Ad.  Torts,  730.) 

SirStJ)?^  The  custody  of  the  wife's  person  belongs 
to  the    husband.       He  has  no  right  to 
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chastise   her;    but  he    may    restrain   her  Part  in. 

.  .  Tit.  I 

liberty,  in  case  of  gross  misbehaviour.     (2    cap!  l! 

Ste.  Com.  273.)  ^f^- 

Payment  to  a  married  woman  will  notP«y»«»tto 

^  the  wife. 

bind  her  husband,  unless  it  be  shown  that 
she  had  authority  from  him  to  receive  it. 
(Chit.  Con.  657.) 


Section  III. 


Of  Divorce^  Annulling  Marriage,  and 

Separation. 

I.  Before  the  new  Divorce  Act,  there  Divorce  be- 
fore the  new 

were  two  kinds  of  divorce  by  the  Ecclesias-  ^*^o'ce  Act. 
tical  Court :  first,  a  divorce  by  the  Ecclesi- 
astical Court,  a  vinculo  matrimonii,  whereby 
the  marriage  was  declared  null,  as  having 
been  absolutely  unlawful  ab  initio,  and  the 
issue,  if  any,  became  bastardised,  and  the 
parties  were  enabled  to  contract  another 
marriage;  secondly,  a  divorce  a  mensa  et 
thoro,  whereby  they  were  merely  separated, 
without  annulling  the  marriage. 

Divorce  a  vinculo  matrimonii  could  not 
be  obtained  &om  the  Ecclesiastical  Court 
for  any  post-nuptial  cause,  but  was  often 
granted,  on  the  ground  of  adultery,  by  a 
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Part  III.  private  Act  of  Parliament.     (2  Ste.  Com. 

Tit.  I. 

Cap!  L     285-7.) 
Sec.  III. 


The  new 
Divorce  Act* 


By  the  stat.  20  &  21  Vict,  c  85.,  however, 
the  jurisdiction  of  the  Ecclesiastical  Courts 
was  transferred  to  the  new  Court  for  Divorce 
and  Matrimonial  Causes. 

Mpwltion  '^^^  Court  may,  on  the  petition  of  either 
husband  or  wife,  decree  a  judicial  separation, 
in  lieu,  and  having  the  effect,  of  the  divorce 
a  mensa  et  thoro.  (s.  7,  16.)  Such  judicial 
separation  may  be  decreed  on  the  ground  of 
adultery,  or  cruelty,  or  desertion  without 
cause  for  two  years  and  upwards.   The  new 

SiSfttie  Court  may  also  grant  a  divorce  or  dissolu- 
tion of  marriage,  on  the  petition  of  the 
husband,  upon  the  ground  of  the  post- 
nuptial adultery  of  the  wife ;  or  upon  the 
petition  of  the  wife,  upon  the  ground  that 
the  husband,  since  the  marriage,  has  been 
guilty  of  incestuous  adultery,  or  bigamy 
with  adultery,  or  rape,  or  unnatural  crime, 
or  adultery  coupled  with  certain  kinds  of 
cruelty,  or  with  desertion,  without  reason- 
able excuse,  for  two  years  or  upwards, 
(s.  27.)  But  the  Court  may  not  grant  a 
divorce,  if  the  petitioner  has  been  acces- 
sory to  or  connived  at  the  adultery,  or  has 
condoned  it.    (s.  29.) 
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And  the  Court  will  not  be  bound  to  PabtIIL 

Tit  I 

grant  a  divorce,  if  the  petitioner  has,  during  cap!  l 
the  marriage,  been  guilty  of  adultery,  or  if  SeoIII. 
the  petitioner  has  been  guilty  of  unreason- 
able delay  in  presenting  or  prosecuting  the 
petitioner,  or  of  cruelty  towards  the  other 
party,  or  of  having  deserted  or  wilfully 
separated  from  the  other  party  before  the 
adultery  complained  of  and  without  rea- 
sonable excuse,  or  of  such  wilful  neglect  or 
misconduct  as  has  conduced  to  the  adul- 
tery,    (s.  31.) 

By  the  common  law,  the  wife  does  not 
forfeit  by  adultery  any  benefit  imder  her 
marriage  settlement  or  under  a  deed  of 
separation.  But  by  the  stat.  20  &  21  Vict, 
c.  85.  s.  45,  the  Divorce  Court  may  deal 
with  her  property  on  a  divorce  for  her 
adultery.     (Ad.  Con.  751,  774.) 

An  order  may  be  made  for  alimony  to  the  AUmony. 
wife,  either  on  a  decree  for  judicial  separa- 
tion on  the  wife's  petition,  or  on  a  decree 
for  dissolution  of  the  marriage,  (s.  17, 32.) 
Alimony  is  an  allowance  made  to  the  wife 
when  cohabitation  has  ceased.  It  is  either 
pendente  lite  or  permanent.  (Macq.  135, 
141.) 

On  a   decree  for  the  dissolution  of  the  Appeal. 
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Part  III.  marriage,  a  dissatisfied  party  may  appeal  to 

Cap.  i.    the   House  of  Lords ;   but  in  case  of  no 
Sec,  ni.   g^ppgai^  Qj.  {j^  ca^^  q(  ai^  appeal  having  been 

Marriage       dismissed,  OP  if  the  marriage  is  dissolved, 

divorce.  ••i  ,  *  /      wy* 

either  party  may  marry  again,     (s.  57. — 
See  on  this  subject  Macq.  passim.) 
Annulling  a       n.  Marriaffes  may  be  annulled  by  the 

marnage.  o  .^  J 

Court  for  Divorce  and  Matrimonial  Causes, 
where  they  have  taken  place  after  a  divorce 
obtained  by  fraud  or  collusion,  or  from  a 
court  not  having  competent  jurisdiction ; 
or  where  the  parties  are  within  the  pro- 
hibited degrees  of  consanguinity  or  af- 
finity (a),  or  both  have  acted  in  wilful 
disobedience  of  certain  of  the  enactments 
as  to  the  marriage  ceremony;  or  where 
there  was,  in  either  of  the  parties  at  the 
time  of  the  marriage,  corporal  incapacity, 
idiotcy,  or  lunacy;  or  where  the  mar- 
riage was  the  result  of  force  or  fear,  not 
followed  by  voluntary  cohabitation.  (Macq. 
323-44.^ 

w^amMn".  ^^^'  ^^^  husbaud  and  wife  may  agree  to 
live  separately ;  and  the  Courts  of  Law  and 
^Equity  have  recognised  the  validity  of 
deeds  or  articles  of  separation,  where  the 
husband  and  wife  have  actually  separated. 

(a)  See  supra,  p.  92,  93. 
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The   husband    usually    covenants  with  PabtIII. 
trustees  appointed  on  behalf  of  the  wife,    q^  f 
for    her    maintenance;   and   the    trustees   Sec^ii. 
covenant  to  indemnify  the  husband  against 
her  debts ;   and  each  party  covenants  not 
to  molest  the  other  or  sue  for  the  restitu- 
tion of  conjugal  rights.     But  an  agreement 
relating  to  a  separation  not  actually  exist- 
ing, or  a  covenant  for  separation,  whether 
immediate  or  future,  is  void.     (2  Ste.  Com. 
284-5  ;  Sm.  Law  of  Prop.  1008  ;  Ad.  Con. 
772-3.) 

As  a  deed  of  separation  cannot  dissolve 
the  marriage,  it  does  not  relieve  the  wife 
from  any  of  the  ordinary  disabilities  of 
coverture.  (Story's  Eq.  Jur.  §  1 428  ;  Chit. 
Con.  167  ;  Ad.  Con.  771,  778.)  And  recon- 
ciliation puts  an  end  to  a  deed  of  separa- 
tion, as  it  must  not  be  permitted  to 
parties  to  nfake  agreements  for  themselves 
to  hold  good  whenever  they  choose  to  live 
separate.  (2  Spence's  Eq.  Jur.  632;  Ad. 
Con,  773.) 
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CHAPTER  11. 


PARENT   AND   CHILD. 


Part  IIL  A  LEGITIMATE  child  IS  one  between  whose 

Tit.  I. 

C  AP.  n.   parents  the  relation  of  marriage  subsisted 

whTi^      ^^  til©  time  of  conception  or  of  birth,  or 

cwidSS.*      at  some  intervening  period*      Whether  the 

husband  is  the  real  parent  of  a  child  born 

to  his  wife  during  the  marriage  or  after  the 

death  of  the  husband,  may,  however,  be 

open  to  controversy.     But  he  is  presumed 

to  be  the  parent,  unless  he  was  absent  for 

not  less  than  nine  calendar  months  or  forty 

weeks  before  the  birth,  or  was  impotent, 

or  could  not  have  had  sexual  intercourse 

with  the  wife   during  that    peiiod*     (See 

2  Ste.  Com.  291-2 ;  Steer  Par.  Law,  568  ; 

Co.  Litt.  b.  n.  1,  2.) 

Custody  and       In  ffcncral,  parents  are  intrusted  with  the 

tducation  of  ^ 

children.  custody  and  education  of  their  children,  on 
the  natural  presumption  that  the  children 
will  be  properly  treated,  and  that  due  care 
wiU  be  taken  of  them,  in  regard  to  learning, 
morals,  and  religion.     But  whenever  this 
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presumption  is  negatived  by  the   actual  PamUI. 
state  of  the  case,  and  a  father  is  guilty  of  qj^'  |  j 

gross  ill-treatment  of  his  infant  child,  or  is     

living  in  gross  immorality,  or  otherwise 
acts  in  a  manner  injurious  to  the  morals  or 
interests  of  his  children,  the  Court  of 
Chancery  will  deprive  him  of  the  custody 
of  his  children,  and  appoint  a  suitable 
person  to  act  as  guardian,  if  the  children 
have  propei-ty.     (Sm.  Eq.  Manual,  405-6.) 

Parents  may  be  compelled  to  provide  JJ^^^y^^l 
their  legitimate  children,  of  whatever  age,  ^ 
with  necessaries,  when  the  children  are  in 
poverty,  and  unable,  through  infancy,  dis- 
ease, or  accident,  to  support  themselves. 
(2  Ste.  Com.  296-7.)  But  a  father  is  not 
under  any  legal  obligation  to  educate  his 
child ;  and  he  is  not  liable  to  pay  a  debt 
contracted  by  his  child,  even  for  necessaries, 
without  his  authority.  (Chit.  Con.  144 ; 
Macph.  516.) 

A  father  is  entitled  to  the  custody  and  The  father's 

•^  power  over 

control  of  his  children  until  the  age  of»»»**"^«"- 
twenty-one  years  ;  and  he  may  correct 
them  while  under  age,  in  a  reasonable 
manner ;  and  may  delegate  his  authority 
to  their  tutor  or  schoolmaster.  (2  Ste. 
Com.  299-301.) 


114     .  PARENT   AND  CHILD. 

Part  III.  The  mother  has    o  legal  power  over  her 

Cap.  II.  child  in  the  father's  lifetime,  at   least  ^s 

ThemoT  ag^iiist  the  father,  unless  delivered  into  her 

irlr  iict'**'  custody  by  the  order  of  the  Court  of  Chan- 

children.  , 

eery  or  the  Divorce  Court.     But  after  the 
father's  death,  she  is  entitled  to  the  custody 
of  the  child  during  minority.     (2  Ste.  Com. 
301  ;  Macq.  174.) 
Maintenance       The  children  of  poor  persons  not  able  to 

of  parents.  '^  ■'■ 

support  themselves,  must,  if  of  sufficient 
ability,  maintain  their  parents.    (2   Ste. 
Com.  302.) 
Actions  by         A  parent  cannot  brine:  an  action  for  iniury 

parents.  *^  o  o      j 

done  to  his  child,  though  the  parent  may 
have  been  put  to  expenses  in  getting  the 
child  cured,  unless  the  child  is  old  enough 
to  render  him  some  sort  of  service,  however 
slight,  and  can  be  treated  in  law  as  his 
servant.  (!)  (Ad.  Torts,  697;  3  Ste.  Com. 
632  ;  Rose.  589,  590  ;  Thompson  v.  RoaSy 
5  Hurl.  &  Norm.  16.) 

Indeed,  a  parent  has  no  remedy  for  the 
seduction  of  his  daughter,  even  though  he 
may  have  been  put  to  great  expenses  in 
consequence  of  it,  unless  the  child  was 
living  with  him  at  the  time,  an^i  by  reason 
of  her  pregnancy  and  illness,  he  was  de- 
prived of  her  services ;  (!)  in  which  case, 


PABENT  AND   CHILD.  115 

however  slight  those  services  may  have  been,  Part  III. 
and  without  proof  of  any  being  rendered,    cap  li. 
an  action  for  damages  is  maintainable  by     —  " 
the  parent  against  the  seducer,  if  the  preg- 
nancy was  caused  by  him,  and  if  the  parent 
was  not  the  indirect  cause  of  the  seduction, 
by  introducing  her  to  profligate  acquain- 
tances or  encouraging  improper  intimacies. 
(Ad.    Torts,   697-700;    Broom   Com.   75,  ' 
77-8  ;  3  Ste.  Com.  632  ;  Rose.  589-90.) 

In  estimating,  however,  the  damages  to 
be  given  for  a  daughter's  seduction,  the 
jury  may  give  the  father  damages  for  the 
distress  and  anxiety  of  mind  which  he  has 
sustained.  (Ad.  Torts,  702  ;  Mayne,  284* ; 
Rose.  590.) 

The  mother  of  an  illegitimate  child  is  Maintenance 

®  of  iUefriii- 

entitled  to  its  custody,  and  is  bound  to  J.*^,"^"' 
maintain  it  while  she  remains  single  or  a 
widow,  or  until  the  child  attains  the  age  of 
sixteen,  or  gains  a  settlement  in  its  own 
right,  or,  being  a  female,  is  married  ;  and  if 
the  mother  marries,  her  husband  then  be- 
comes subject  to  the  same  obligation  ;  but 
this  ceases  on  the  mother's  death.  If,  how- 
ever, the  mother,  while  single  or  a  widow, 
is  not  of  sufficient  ability,  she  can  compel 
the  father  to  supply  a  fund  for  its  main- 
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FARTin.  tenance,  and  she  may  take  steps  for  that 

Tit  I 

Cap.  ri.   purpose  even  before  the  child  is  born.     (2 

Ste.  Com.  302-4 ;  Steer  Par.  Law,  569,  560, 

569.) 
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CHAPTER  III. 


GUARDIAN  AND  WARD. 


There  are  several  species  of  guardianship :    Part  iii. 

1.  Guardianship   by  nature,  which  is  a   Cap.  lii. 
guardianship  of  th^  person  only,  belonging  Difffe^ 

,         ,1  ,  •  JAi'i*     specie*  of 

to  the  ancestor,   m   respect  to    his  heir  guardian- 

^  ship. 

apparent  or  heiress  presumptive,  until  the  i.  By  nature- 
age  of  twenty-one  years. 

2.  Guardianship  for  nurture,  which  is  a  2.  For  nur- 

ture. 

guardianship  of  the  person  only,  belonging 
to  the  &ther,  or,  at  his  decease,  to  the 
mother,  and  extends  to  all  the  children, 
until  the  age  of  fourteen  years,  if  not  to  the 
age  of  twenty-one. 

3.  Guardianship  in  socage,  which  extends  3.  in  socage, 
both  to  the  person  and  the  estate,  where  the 

legal  estate  in  hereditaments  of  socage 
tenure  descends  upon  a  minor. 

If  the  land  descends  to  the  heir  ex  parte 
patema  or  ex  parte  matema,  the  guardian- 
ship of  the  person  belongs  to  the  next  of 
blood  to  whom  the  inheritance  cannot 
descend. 
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J*ART  m.      But  if  the  infant  derives  land  by  descent 

Tit.  T.      ,      _  ^  _ 

Cap.  III.  both  ex  parte  patema  and  ex  parte  materna, 
the  next  of  kin  on  either  side  first  seizing 
the  infant  is  entitled  to  the  custody  of  his 
person.  This  guardianship  continues  until 
the  minor  is  fourteen  years  of  age. 

4.  By«utute.  4.  Guardiauship  by  statute,  which  is 
created  by  an  appointment  by  a  &ther, 
made  by  deed  or  will,  of  a  guardian  of  the 
persons  and  estates  of  his  legitimate  children, 
until  the  age  of  twenty-one  years,  or  for 
any  less  time.  Such  an  appointment  is 
effectual  against  all  persons  claiming  as 
guardians  in  socage  or  otherwise. 

A  mother  cannot  appoint  a  guardian. 
Nor  can  a  father  make  a  valid  appointment 
of  a  guardian  to  his  natural  child.  If,  how- 
ever, he  does  nominate  a  person  to  be  guar- 
dian, the  Court  of  Chancery  will  generally 
appoint  such  person  to  that  office. 

6.  By  eiec-  5.  Guaxdianship  by  election,  which  is 
nearly,  if  not  quite  obsolete. 

$i>tatmMtof      ^'  Guardianship,  by  appointment  of  the 

SfancCTy.*^^  Court  of  Chanccry,  of  the  person  and  estate 
of  an  infant,  whether  legitimate  or  illegiti- 
mate, who  has  property,  or  of  the  person 
only  of  an  infant  who,  by  reason  of  being  a 
party  to  proceedings  in  Chancery,  has  become 
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a  ward  of  the  Court.  Such  a  guardian  may  Part  III. 

Tit  I 

be  appointed  either  where  there  is  no  other   cap.  III. 
guardian,  or  where  it  appears  to  the  Court 
to  be  expedient  that  a  guardian  of  any  kind 
should  be  superseded. 

7.  Guardianship  ad  litem,  which  occurs  7.  Ad  luem. 
where  a  person,  usually  the  father  or  ordinary 
guardian,  is  appointed  by  a  court  of  justice 

to  prosecute  or  defend  for  an  infant  in  any 
suit  to  which  he  is  a  party. 

8.  Guardianship  by  custom  in  the  case  of  »•  By  custom, 
copyholds  and  particular  cities  and  boroughs. 

(2  Ste.  Com.  314-23  ;  Macph.  19,  20, 44-48, 
53,  59,  60,  76,  80-1,  103,  105,  109,  110; 
Sm.  Law  of  Prop.  1011.) 

Every  guardian,  when  the  ward  comes  of  owigarton  to 

*'    ^  '  account. 

age,  is  bound  and  compellable  to  account  to  ^»*^*"*y- 
him,  and  must  answer  for  all  losses  by  his 
wilful  default  or  negligence.  The  guardian 
will  be  allowed  his  reasonable  costs  and 
expenses,  but  may  not  make  any  profit  out 
of  his  ward's  estate.  (2  Ste.  Com,  323 ; 
Macph.  348,  350.) 

Full  age,  in  male  or  female,  is  twenty-one  fuu  age. 
years ;  and  it  is  completed  on  the  morning 
of  the  day  preceding  the  anniversary  of  a 
person's  birth ;  so  that  a  person  bom  on  the 
Ist  day  of  January,  I860,  at  any  moment 
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Fabt  in.  before  midnight,  would  be  of  age  on  the 
Ca"  III.  31st  of  December,  1880,  immediately  after 

midnight  of  the  30th,     (2  Ste.  Com.  308;' 

Macph.  447.) 
Who  are  In-      jj[  ^^q  are  not  of  full  age  are  legally 
designated  as  infants. 


•J 
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TITLE    11. 

BELATIONS   OF   LIFE  IN  RESPECT   OF^ 

PROPERTY. 


CHAPTER  L 

NEIGHBOURING  PROPRIETORS  (a). 

There  are  certain  rights  which  the  owner  1*^»t  III. 

Tit.  II. 

of  one   neighbouring   tenement  has  with    Cap.  I. 
respect  to  another  such  tenement.  RightT^ 

Those  which  are  directly  profitable  areingpropni- 
called  profits  &  prendre ;  such  as  rights  of  Profited 
common. 

Those  which  are  mere  rights  of  accom-  Eaaementa. 
modation  are  termed  easements.  An  ease- 
ment may  be  defined  to  be  a  right  and 
privilege,  without  profit,  which  the  owner  of 
one  neighbouring  tenement  has  with  respect 
to  another  tenement,  and  by  reason  of  which, 
for  the  advantage  of  the  owner  of  the  tene- 
ment whereto  such  privilege  is  annexed,  the 
OTvner  of  such  other  tenement  is  obliged  to 
suffer  or  re&ain  from  doing  something  on 
his  own  land.  There  are  a  great  number  of 
easements ;  such  as  rights  of  way,  rights  to 

(o)  See  sapra,  p.  74-6. 
G 


prietori. 
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Part  m.  receive  air,  light,  and  water.  (Gale,  5  &;c. ; 
c!^.L*    Ad.  Torts,  16,  17;  Burton,  §  1165.) 

Do^fai^t         ^^  property  to  which  the  privilege  is 

t^e^u?^  annexed  as  a  benefit  is  termed  the  domijaant 
tenement;  and  the  property  on  which  the 
burden  or  servitude  is  imposed  is  called 
the  servient  tenement.  (Ad.  Torts,  17 ; 
Gale,  13.) 

Righto  of         Where  there  are  distinct  proprietors  of  the 

npanan  pro*  J^      -l 

lands  on  opposite  banks  of  a  stream,  each 
riparian  proprietor  is,  prim&  facie,  the  pro- 
prietor of  the  half  of  the  land  covered  by 
the  stream  which  is  nearest  his  own  bank, 
and  has  the  right  of  fishing  over  that  half, 
but  has  no  property  in  the  water.  Every 
landowner,  however,  has  a  right,  as  an 
ordinary  incident  of  property,  to  use  the 
water  of  a  natural  stream  flowing  through 
or  by  his  land,  for  any  reasonable  purpose 
not  inconsistent  with  a  similar  right  in  the 
proprietors  of  the  land  above  and  below ; 
as,  for  instance,  to  drink,  to  water  his  cattle, 
to  turn  his  mill,  &c.  But  he  cannot  seriously 
diminish  the  quantity,  nor  deteriorate  the 
quality,  nor  alter  the  flow  of  the  water,  to 
the  injury  of  another  proprietor,  otherwise 
than  by  such  diminution,  retardation,  or 
acceleration,  as  may  be  the  necessary  result 
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of  a  reasonable  use ;  unless  he  has  gained  a  Part  m. 

.         Tit  II. 

title  to  an  easement,  by  gi'ant  or  prescrip-    cap  l 


tion,  so  to  use  the  water.  (Ad.  Torts,  1,  2, 
3,  4,  6,  77-3 ;  Broom  Com.  764-5  ;  Gale, 
191-7, 238-9 ;  Tudor  Real  Prop.  Ca.  118-9  ; 
Dixon,  124-9,  132 ;  Rose.  547,  610.) 

A  person  may  sink  a  well  in  his  own  land,  weii-watcr. 
and  get  as  much  water  as  he  pleases,  for 
any  purpose  whatever,  although  he  thereby 
drains  the  neighbouring  springs  and  wells 
dry;  and  the  adjoining  proprietor  has  no 
other  remedy  than  to  sink  deeper  wells,  and 
use  appliances  to  get  back  the  water.  (Ad. 
Torts,  5;  Broom  Com.  76-7 ;  Gale,  242-62; 
Dixon,  129  ;  Rose.  649.) 

If  the  owner  or  occupier  of  the  lower  servitude  of 

'*'  recdving  and 

lands  obstructs  the  natural  flow  of  the^^J^^«'"« 
water  through  his  lands,  so  as  to  cause  the 
higher  lands  to  be  flooded,  or  if  the  owner 
or  occupier  of  the  higher  lands  causes  the 
surface  and  drain  water  to  flow  on  the  lands 
below  in  a  greater  volume  and  in  an  un- 
natural form,  he  will  be  responsible  in 
damages.     (Ad.  Torts,  6.) 

A  person  may,  by  deed  or  prescription,  PMsage  for 

•*  y        *f  ••  X  waite  water. 

have  a  right  of  passage  for  waste  water 
through  an  artificial  drain  or  watercourse  in 
another  man's  land,  without  having  any 

G  2 
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Part  III  interest  in  such  land.     (AA    Torts,    23 ; 

T-n.-  chde.  64.) 

On  the  sale  of  a  house,  without  the  adioin- 

■*'•  ing  land  of  the  vendor,  a  free  passage  for 

necessary  light  and  air  across  such  adjoining 
land  is  impliedly  granted.  (Ad.  Torts,  37 ; 
Gale,  97, 103.) 

But  if  a  person  first  sells  land,  without 
reserving  the  right  to  light  and  air  to  his 
house,  and  then  sells  the  house,  the  pur- 
chaser of  the  land  may  build  so  as  to  obstruct 
the  access  of  the  light  and  air  which  has  for 
upwards  of  twenty  years  been  enjoyed  by 
the  occupants  of  the  house.  (White  v.  Baas, 
7  HurL  &  Norm.  722.) 

Neither  a  landlord  nor  a  tenant  can, 
without  each  other's  consent,  obstruct  or 
darken  windows  existing  at  the  time  of  the 
demise.  (Ad.  Torts^  38  ;  Gale,  100 ;  Bosa 
636.) 

The  right  to  light  and  air  is  confined  to 
windows  existing  at  the  time  of  the  con- 
veyance, grant,  or  demise,  and  does  not 
extend  to  windows  subsequently  opened, 
where  there  were  none  before,  or  to  new 
windows  of  a  different  size  or  position  from 
the  old  ones,  except  as  far  as  regards  the 
space  of  the  new  windows  which  may  have 
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been   occupied  by  the   ancient  apertures.  Part  III. 
(Ad.  Torts,  38,  48,  55 ;  Broom  Com.  760 ;    cS."* 

Bosc.  528.     See,  on  this  subjec,t,  Joriea  v.      

Taplin,  11  Scott,  283;  12  Scott,  826; 
Binckes  v.  Posh,  11  Scott,  324 ;  Frewen  v. 
Phillips,  11  Scott,  449;  12  Scott,  826.) 
But  the  owner  may  make  alterations  merely 
in  the  framing  and  glazing  of  the  window, 
so  as  to  admit  more  light  and  air.  {Turner 
V.  SpooneVy  1  Drew  &  Sm.  467.) 

If  a  new  house  is  erected  contiguous  to 
another's  ground,  the  latter  may,  at  any 
time  within  twenty  years,  erect  any  kind 
of  building,  on  purpose  to  blind  the  lights 
of  that  house ;  and  no  action  will  lie,  even 
though  it  werie  done  from  mere  malice. 
(Broom  Com.  74 ;  Gale,  282 ;  Tudor  Real 
Prop.  Ca.  123.) 

But  the  right  to  the  use  of  light  be- 
comes absolute  after  an  absolute  enjoy^ 
ment  of  it  for  twenty  years  next  before 
some  suit  or  action,  in  which  the  claim 
has  been  brought  into  question,  without 
an  interruption  acquiesced  in  for  a  year 
after  notice  of  such  interruption.  And 
the  custom  to  rebuild  to  any  height  upon 
ancient  foundations  in  the  city  of  London 
is  destroyed  by  the  Prescription  Act.     (3 
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Part  III.  &  4  Will.   IV.  c.  71.  s.  3,  4  :   Cooper  y. 

TrT  TT  '         '  X 

Cap.  I.  Subbock,  12  Scott,  456.) 


Although  a  person  grant  a  licence  to  open 
a  window,  unless  the  grant  is  made  by 
deed,  he  may  build  a  wall  on  his  own  land 
close  to  the  window,  and  thereby  exclude 
the  light  and  air  from  it.  (Ad.  Torts,  24 ; 
Gale,  23.) 
Right*  of  The  owner  of  the  surface  and  the  owner 

owner  o^  «     ,  . 

•urface  and    of  the  subsoil  must  uot  excrcise  their  re- 

subsoil. 

spective  rights  in  such  a  way  as  to  be 
inconsistent  with  the  fair  use  and  enjoy- 
ment of  the  rights  of  each  other.  The 
owner  of  the  surface,  therefore,  is  entitled 
to  the  support  of  the  adjacent  strata,  suffi- 
cient to  maintain  the  surface  in  its  natural 
state,  but  not  to  such  a  degree  of  support 
as  is  necessary  for  buildings,  unless  he  has 
acquired  the  right  of  support  for  them  by 
grant  or  prescription.  If,  however,  the 
owner  of  the  subsoil  excavates  without 
leaving  proper  support,  the  owner  of  the 
surface  has  no  right  of  action  until  some 
actual  damage  has  been  sustained  by  him  ; 
but  he  would  have  a  right  to  an  injunction 
in  equity  to  prev^t  such  improper  ex- 
cavation.    (Ad.  Torts,  8,  9;  Broom  Com. 


^f^mm 
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73,   79-81  ;    Gale,   309-12  ;    Rose.    527  ;  Pakt  hi. 

Tit.  XL 

Backhouse  v.  Bonomi,  9  H.  L.  503.)  cap.  i. 

Everyone  has  a  right  to  such  a  degree  of  gupl^f 
lateral  support  to  his  own  land  from  thetuudi^by 

a4Jacent 

land  adjoining  it,  as  will  be  sufficient  toj^^J^^***- 
sustain  his  own  land  in  its  natural  state,  **°"***' 
without  being  weighted  with  buildings. 
(Ad.  Torts,  7;  Gale,  309-11,  314,  323; 
Tudor,  Eeal  Prop.  Ca.  124  ;  Stroyom  v. 
Knowlea,  6  HurL  &  Norm.  454.)  And 
where  houses  built  together  require  mutual 
support,  the  right  to  such  support  con- 
tinues, notwithstanding  alterations  in  the 
ownership  of  the  houses,  by  sale,  mortgage, 
devise,  &c.  (Ad.  Torts,  35  ;  Tudor  Real 
Prop.  Ca.  126;  Eoso.  527.)  And  it  would 
seem  that  a  person  may  not  take  away 
from  the  owner  of  a  house  or  building  the 
benefit  of  lateral  support  from  the  adjoining 
land  or  building,  after  having  acquiesced 
in  the  enjoyment  of  that  benefit  for  more 
than  twenty  years.  (Ad.  Torts,  45  ;  Gale, 
325-32  ;  Tudor  Beal  Prop,  Ca.  1 25.  And 
see  p.  83,  supra.) 

There  is  a  right  of  continuous  support  of  J^pg^^^' 
the  upper  stories  of  a  house  from  the  lower, 
where  they  are  vested  in  different  owners. 
(Ad.  Torts,  35-6  ;  Gale,  98,  322.) 
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Fart  UL      In  the  absence  of  evidence  to  the  con^ 

Tit.  IL 

Cap.  I.    trary,  waste  land  on  the  side  of  a  river  or 
waitTuiid    public  highway  is  deemed  to  belong  to  the 

on  the  side  of  Ait  i***  i  iii  i 

a  river  or  owner  01  the  adioinins:  enclosed  land,  and 
not  to  the  lord  of  the  manor,  unless  the 
waste  land  communicates  with  open  com- 
mons or  larger  portions  of  land.  (Ad.  Torts, 
153 ;  Woolr.  Ways,  5,  6 ;  Sm.  Law  of  Prop. 
113 ;  Eosa  610.) 

?nh?wif of      ^^  ^  *^®  absence  of  evidence  to  the 

•^■"•-  contrary,  the  soil  of  a  lane  situate  between 
two  closes,  and  leading  only  to  another  close, 
belongs,  in  moieties,  to  the  owners  of  the 
opposite  closes,  {Smith  v.  Sowden,  14 
Scott,  398.) 

Tree-  The  Ownership  of  a  tree  standing  in  a 

hedge  foUows  the  ownership  of  the  hedge. 
Where  all  the  roots  of  a  tree  are  in  a 
person's  land,  though  the  branches  hang 
chiefly  or  entirely  over  another  person's 
land,  it  belongs  to  the  person  in  whose  land 
the  roots  are.  But  where  the  trunk  stands 
on  one  person's  land,  and  the  roots  are  in 
another  person's  land,  it  belongs  to  the 
person  on  whose  land  the  trunk  stands. 
(Ad.  Torts,  154  ;  Dixon,  81-2  ;  Rosa  611.) 

waiif.  The  property  in  a  wall  is  presumed  to  be 

in  him  who  is  bound  to  repair  it,  or,  in  the 
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absence  of  evidence  of  such  liability,  in  the  Part  III. 

Tit.  II. 

owner  of  the  land  on  which  it  is   built,    cap.  I. 
(Eosc.  611.)  

In  general,  a  boundary  hedge  belongs  to  ^e^  .nd 
the  owner  who  has  been  in  the  habit  of  cut- 
ting and  repairing  it.  But,  in  some  cases, 
the  owners  of  the  adjoining  lands  are 
tenants  in  common  of  the  hedge ;  and  in 
such  cases  each  has  a  right  to  clip  the  hedge, 
but  not  to  destroy  it.  (Ad.  Torts,  156 ; 
Dixon,  96.) 

A  person  may  mate  a  ditch,  and  widen 
it  as  much  as  he  pleases,  so  far  as  he  can  do 
so  by  cutting  into  his  own  land.  No  man 
making  or  widening  a  ditch  may  cut  into 
his  neighbour's  soil,  but  he  may  and  usually 
does  cut  to  the  very  extremity  of  his  own 
land ;  and  he  is  bound  to  throw  the  soil 
which  he  excavates  on  his  own  land  ;  and 
he  often  plants  a  hedge  on  the  top  of  the 
soil  so  thrown  up.  And  hence,  where 
adjacent  lands  of  two  distinct  proprietors 
are  divided  by  a  hedge  and  a  ditch,  the 
legal  presumption  is  that  both  the  hedge 
and  the  ditch  belong  to  the 'owner  of  the 
field  in  which  the  ditch  is  not  situate.  (Ad. 
Torts,  1 115  ;  Dixon,  92.) 

In  general,  at  law,  an  easement  can  only  ^^p"^ 

Q  3  easement*  | 


grant  of  an 
eaaement. 
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PABTin.  be  eranted,  in  a  binding  and  irrevocable 

Tit  II  . 

Cap.  I.  manner,  by  a  deed.  (Gale,  23 ;  Dixon,  55.) 
preJili^iion  -^  gi'ant  of  a  light  wiU  not  be  presumed 
o  a  grant.  g,Qjj^  long-continued  uninterrupted  enjoy- 
ment, unless  the  enjoyment  has  been  open 
and  notorious,  and  exercised  as  a  matter  of 
right,  and  is  not  capable  of  being  satisfac- 
torily accounted  for  without  presuming  a 
grant.  (Ad.  Torts,  27.) 
Implied  If  by  the  act  of  the  owner,  one  part 

ffrant  of  nn  '        »/  '  -t 

of  his  land  becomes  dependent  upon  an- 
other for  water,  light,  or  air,  these  ease- 
ments pass  to  the  grantees  of  the  land  to 
which  they  are  annexed,  together  with  the 
land.  And  when  a  person  buys  one  of  two 
or  more  adjoining  houses  belonging  to  the 
same  owner,  the  purchaser  becomes  entitled 
to  the  benefit,  as  an  easement,  of  all  the 
drains  from  it,  and  is  subject,  as  a  servitude, 
to  all  the  drains  necessary  for  the  adjoining 
house.  (Ad.  Torts,  29  ;  Gale,  81,  85.) 
Bjpau-ita-  A  grantee  of  a  right  of  way  or  of  an 
artificial  drain  or  watercourse  through  the 
grantor's  land,  or  the  use  of  a  pump  in  the 
grantor's  land,  is  bound  to  repair  the  way, 
drain,  watercourse,  or  pump,  if  he  desires  to 
have  it  kept  in  order  for  his  own  use,  or  if 
repairs  are  necessaiyto  prevent  it  becoming 


cident  to 
eaaementi. 
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an  annoyance  to  the  owner  of  the  servient  P-ibt  m, 
tenement.     And  for  that  purpose  he  may    cap.  I. 
enter  upon  the  grantor's  land,  imless  the 
grantor  himself  has  undertaken  to  repair  it. 
(Ad.  Torts,  30-1,  61,  75 ;    Gale,  424,  441 ; 
Tudor  Real  Prop.  Ca.  127.) 

A  right  which  is  accessorial  to  the  enjoy-  SS"*"' 
ment  of  a  house  or  land  passes  to  the 
successiTe  assigns  of  the  house  or  land,  by 
a  grant  of  the  house  or  land.    (Ad.  Torts, 
26  ;  Gale,  75.) 

An  easement  ceases  when  the  purpose  for  ■*»>  ^  ' 
which  it  was  granted  can  no  longer  be  ac- 
complished, or  when  the  thing  to  which  it 
was  accessorial  ceases,  or  when  the  owner- 
ship of  the  dominant  and  servient  tenements 
becomes  vested  in  the  same  person,  and  he 
has  an  equal  estate  in  fee-simple  in  both 
tenements,  or  when  the  right  is  expressly 
released  or  abandoned.  (Ad.  Torts,  53, 57, 
69,  470  et  seq ;  Gale,  470  et  seq.) 
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CHAPTER  IL 

LANDLORDS  AND  TENANTS  (a). 

PABTin.  The  relation   of   landlord  and  tenant  is 

Tit  TT. 

Cap.il   created  in  various  ways.     It  frequently 

Howob      fl^ises  by  construction  of  law ;  as  in  the 

ctIISS?.*'     case  of  a  tenancy  from  year  to  year,  so  long 

as  both  parties  please,  which  is  created  by 

implication  of  law,  where  a  tenement  is 

held  for  an  indefinite  period,  at  a  rent 

payable  yearly,  half-yearly,  or  quarterly. 

But  the  most  regular  way  of  creating  the 

relation  of  landlord  and  tenant  is  by  a  lease 

or  agreement  in  writing  for  a  certain  term. 

Natuw  of         Where  the  relation  is  created  by  lease  or 

thereUtioo/ 

owSldb      agreement  for  the  purpose,  the  landlord  or 

JSSwmtnt.    owner  of  real  property  thereby  parts  with 

the  possession  of  it  to  another  person,  who 

is  called  the  tenant,  and  the  tenant  thereby 

(a)  Most  of  the  points  pertaining  to  the  relation 
between  landlord  and  tenant  belong  to  the  subject  of 
Conveyanciug  Law,  as  to  which  the  reader  is  referred  to 
Smith's  Law  of  Property. 

As  to  Lodging-house  Keepers  and  Lodgers,  see  inAra, 
part  3,  title  3,  c.  8. 
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agrees  to  render  to  the  landlord  a  rent,  FaktIU, 
that  is,  a  certain  thing,  usually  a  sum  of  qap.  n. 
money  periodically,  as  a  compensation  or 
recompense  for  the  possession  of  the  pro- 
perty to  be  held  by  the  tenant 

« 

If  the  tenant  makes  default  in  payment  Remedy  for 

■■^    "^  non-paymoit 

of  the  rent,  the  landlord  has  a  remedy  for  ^  ^^^ 
the  recovery  of  ifc  by  a<^ion  or  by  distress. 

Landlords  who  have  the  immediate  re-JWof 
version  of  premises  in  respect  of  which  rent 
is  due  to  them,  may  enter  upon  the  pre- 
mises, in  person  or  by  deputy,  and  seize 
and  sell  the  personal  property  therein,  to 
raise  money  for  the  payment  of  the  rent  in 
arrear.  (Ad.  Torts,  345;  Woodf  355;  Tudor 
Keal  Prop.  Ca.  188,  191.) 

The  rent  does  not  become  due  till  the  last  who»  rent  u 

due. 

minute  of  the  day  on  which  it  is  payable  ; 

and  a  distress  can  only  be  made  in  the  day-  wbenadij- 

•^  *'     treM  may  be 

time,  that  is,  between  sunrise  and  sunset ;  "**••• 
and  hence,  practically,  a  distress  cannot  be 
made  until  the   day  after  it  is   payable, 
(Woodf  376  ;  Tudor  Real  Prop.  Ca.  190-1 ; 
Ad.  Torts,  352.) 

A  distress  may  be  made  even  after  the 
determination  of  the  lease,  if  within  six 
months,  and  during  the  continuance  of  the 
landlord's  interest  and  the  tenant's  posses- 
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How  made. 


Pakt  in.  sion.  (AA  Torts,  349  ;  Woodf.  386  ;  Tudor 
Cap.il    ^^  Prop.  Ca.  191  ;  8  Anne,  c.  14.  s.  6,  7.) 

A  gate  or  outer  door  or  window  may  not 
be  forced  or  broken  open  to  make  a  dis- 
tress;  nor  can  a  distress  be  made  upon 
land  not  included  in  the  demise,  and  in 
respect  of  which  the  rent  is  not  payable, 
except  upon  land  to  which  the  goods  have 
been  fraudulently  removed,  and  except  in 
the  case  of  cattle  depasturing  upon  a  com- 
mon appendant  or  appurtenant.  (Ad.  Torts, 
852-3 ;  Woodf.  369,  378 ;  Tudor  Real  Prop. 
Ca.  190;  Hancock  v.  Austin,  14  Scott, 
634.) 

In  order  to  make  a  distress,  seizure  is 
necessary ;  but  to  constitute  a  seizure,  in 
contemplation  of  law,  it  is  sufficient  to  enter 
upon  the  demised  premises,  and  announce 
to  the  tenant,  or  his  servants,  or  the  persons 
in  actual  occupation  of  the  premises,  an  in- 
tention to  distrain.  (Ad.  Torts,  361 ;  Sm« 
Landl.  and  Ten.  166.) 

After  seizure,  the  person  distraining  ought 
to  make  an  inventory  of  the  goods  distrained^ 
and  serve  it,  with  a  written  notice  of  the 
amount  of  rent  due,  and  of  the  things  dis- 
trained, on  the  tenant  personally,  or  leave 
it  on  the  premises ;  which  wiU  amount  to  an 


Stizure  of 
goods. 


Inrentory. 
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impounding  of  the   distress,  without  the  PabtIII. 
necessity  of  actually  securing  it.  (Sm.  Landl.    cap.  IL 
and  Ten.  166-75  ;  Tudor  Real  Prop.  Ca.  mp^ng. 
192-3 ;  Ad.  Torts,  365,  369.) 

After  the  expiration  of  five  days  from  a  saicof  dii- 
distress  being  made,  and  notice  thereof  and 
of  the  cause  thereof  being  left  on  the  pre- 
mises, the  distrainer  may  cause  the  chattels 
to  be  appraised  by  two  sworn  appraisers, 
and  then  sold,  and  the  overplus,  if  any,  left 
with  the  oflScer  for  the  owner ;  unless  the 
tenant  replevy,  or  tender  the  rent  and  costs 
within  the  five  days,  or,  in  tKe  case  of  grow- 
ing crops,  before  the  com  is  ripe.  (Ad. 
Torts,  367,  369  ;  Sm.  Landl.  and  Ten.  178 ; 
Woodf.  389-91 ;  2  WilL  &  M.  c.  5.  s.  1,  2 ; 
Johnson  v.  Upham,  2  Ell.  &  Ell.  250.) 

As  a  general  rule,  all  the  goods  and  wh«t  m«y 
chattels  on  the  demised  premises,  whether 
they  belong  to  the  tenant  himself  or  to 
strangers  who  have  placed  them  in  the 
custody  or  possession  of  the  tenant,  are  dis- 
trainable.  But  tenants'  fixtures,  in  certain 
cases,  are  not  distrainable ;  nor  are  beasts 
broken  to  harness,  and  regularly  employed 
in  work  connected  with  the  ordinary  culti- 
vation of  the  land,  nor  sheep  or  implements 
of  a  person's  business  or  profession,  so  long 
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Pakt  m.  as  there  are  other  distrainable  chattels  im- 

Tit.  II. 

Cap.  il  mediately  available.  Nor  is  wearing  ap- 
parel  actually  on  the  person  of  the  owner,  or 
money ;  nor  are  quickly  perishable  articles ; 
nor  is  the  property  of  strangers  standing  on 
the  demised  premises,  in  the  actual  or  con- 
structive possession  of  such  strangers,  or 
necessarily  placed  there  for  trading  or  manu- 
facturing purposes.  (Ad.  Torts,  353-8; 
Woodf  366-76;  Tudor  Real  Prop.  Ca, 
188-90 ;  51  Hen.  III.  stat.  4.) 
of'SSSSSSi  If  the  landlord  distrains  in  an  unautho- 
tb^^  way.  rised  way,  he  becomes  a  trespasser  from  the 
beginning;  all  his  acts  are  trespasses;  he 
is  a  trespasser  not  only  in  entering,  but  in 
seizing  and  disposing  of  the  things  taken  ; 
and  the  ordinary  rule  is,  that  the  tenant 
shall  recover  their  full  value,  without  de- 
ducting the  rent  in  respect  of  which  the 
distress  was  made.  {Attack  v.  BramweU, 
3  Best  &  Sm.  520,  527.) 
2SS?u5^  Goods  fraudulently  or  clandestinely  re- 
moved after  rent  is  due,  in  order  to  avoid 
distress,  may,  if  a  sufficient  amount  of  other 
distrainable  property  is  not  left  on  the  pre- 
mises, be  distrained  within  thirty  days,  if 
they  have  not  been  sold  bon&  fide  and  for 
valuable  consideration  to  a  person  ignorant 


LANDLOBDS  AND  TENANTS.  137 


of  the  wrongful  act.    And  a  penalty,  to  Pakt  m. 
the  amount   of  double  the  value  of  the   Cap.  IL 


things  distrained,  may  be  recovered.  (Ad. 
Torts,  360-1 ;  Woodf.  382-4 ;  Tudor  Real 
Prop.  Ca.  190  ;  11  Geo.  IL  c.  19.  s.  1,  2.) 

If  a  distress  is  manifestly  beyond  what  is  ^ce«*^e 
reasonably  necessary  for   the  purpose  of 
realizing  the  rent  and  expenses,  the  landlord 
is  liable  to  an  action  for  damages.     (Ad. 
Torts,  363 ;  Woodf.  400 ;  Eosc.  587.) 

After  a  warrant  of  distress  is  delivered  Tender  or 

rent  before 

to  the  broker,  but  before  it  is  executed,  a  SSSi*(S)!^ 
tender  of  rent,  even  without  expenses,  is  a 
good  tender,  so  as  to  render  the  distress  ille- 
gal (Benriett  Y.  Bays,  5 'RxiiL&i  Norm.  S91.) 

In  the  widest  sense,  fixtures  are  things  Futures 
fixed  to  houses  or  lands :  no  erection  or 
other  object,  however  ponderous,  is  a  fix- 
ture, if  merely  placed  upon  the  freehold. 
(See  Amos  &  Ferard  on  Fixtures,  1,  2 ; 
Chit.  Con.  325-6.) 

As  a  general  rule,  as  between  the  heir 
and  the  personal  representative  of  a  de- 
ceased tenant  of  the  fee,  and  as  between 
the  executors  of  th.e  owner  of  a  particular 
estate  and  the  person  in  remainder,  and  as 

(a)  For  some  further  remarks  on  distress,  see  infra, 
part  4,  tit.  1. 
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Pabt  m.  between  a  landlord  and  tenant,  the  fixtures 
Tit.  II. 
Cap.  II.    will  belong,  with  the  freehold  to  which  they 

are  annexed,  to  the  heir  in  the  first  case, 
and  to  the  person  in  remainder  in  the 
second  case,  and  to  the  landlord  in  the  third 
case;  except  such  of  them  as  are  put  up 
merely  for  ornament,  domestic  use,  or  pur- 
poses of  trade,  and  are  capable  of  removal 
without  material  damage  to  the  inheritance; 
which,  in  the  first  case,  devolve  to  the  per- 
sonal representative,  if  not  essential  to  the 
enjoyment  of  the  inheritance,  and,  in  the 
second  and  third  cases,  if  put  up  by  the 
owner  of  the  particular  estate  or  the  tenant, 
may  be  removed  by  him.  (2  Ste.  Com. 
229-31.) 

Where  a  tenant  erects  at  his  own 
expense,  with  the  landlord's  consent  in 
writing,  any  buildings  or  machinery  for 
agricultural  or  trade  purposes,  he  may  re- 
move them,  if  he  puts  the  land  or  building 
into  as  good  a  condition  as  it  was  in  before 
the  erection  was  made,  unless  the  landlord, 
on  receipt  of  a  month's  notice  of  the  inten- 
tion to  remove  the  erection,  elect  to  pur- 
chase the  same  at  a  value  to  be  ascertained 
by  two  referees  or  an  umpu'e.  (2  Ste.  Com. 
231 ;  14  &  15  Vict.  c.  25.  s.  3.) 
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The  tenant's  right  to  remove  fixtures  PartIII. 

Tit  II 

may  be  controlled  or  modified  by  express  cap.il 


stipulation  or  by  local  usage.    (2  Ste.  Com.      

232 ;  Chit.  Con.  329.) 

If  a  tenant  who  is  possessed  of  fixtures 
which  he  has  a  right  to  remove,  does  not 
remove  them  during  the  term,  they  become 
a  gift  in  law  to  the  landlord,  unless  the 
tenant,  after  the  expiration  of  the  term,  is 
permitted  by  the  landlord  to  remain  in  pos- 
session, and  removes  them  during  his  lawful 
possession.  (Ad.  Torts,  127 ;  Woodf  482 ; 
Chit.  Con.  328 ;  Ad.  Con.  373.) 

The  right  to  away-going  crops,  (i.  e.,  Right  to 
crops  not  at  maturity,  sown  during  the  last 
year  of  the  tenancy,)  and  allowances  for 
tillage,  manure,  &c,,  as  between  the  out- 
going tenant  and  the  incoming  tenant  or 
the  landlord,  depends  on  the  custom  of  the 
particular  locality,  in  the  absence  of  express 
stipulation.  (Ad.  Con.  379  ;  Chit.  Con. 
S36-34jO.  As  to  emblements,  see  Sm.  Law 
of  Prop.  2nd  ed,) 

If  premises  are  destroyed  by  fire,  without  Liability  for 
any  gross  negligence   on  the  part  of  the 
tenant,    and    the    tenant    has   not  cove- 
nanted to  repair,  the  landlord  is  without  a 
remedy ;  though  if  fire  is  caused  by  grosa 
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Part  IIL  negligence,  the  person  guilty  of  such  negli- 
Cap!  II.    gence  will  be  liable.     (Ad.  Torts,  128,  130  ; 

Sm.   LandL  and  Ten.   199 ;  WoodC   435  ; 

Coote  Landl.  and  Ten.  246-8.)     Where  a 

tenant  has  covenanted  to  repair  (unless  he 

Obligation  to  exceptcd  cascs  of  fire),  he  or  his  assignee 

rebuild  and     ^         ^  ^'  ® 

Sue'of  fire.   ^^  bound  to  rebuild,   if  the  premises  are 

burnt  down.     And  in  each  case  he  must 

pay  the  rent,  though  he  may  have  lost  the 

enjoyment  of  the  premises.     (Woodf.  344, 

439-40 ;    Sm.  Landl.  and  Ten.  202 ;   Ad. 

Con.  339.) 

Liabuity  to        Uuless  thcrc  is  an  affreement  to  the  con- 
rate*  and  ° 

taxes.  trary,  the  occupier  is  the  party  liable  to 
pay  poor  rates,  highway  rates,  county, 
borough,  and  church  rates.  House  tax, 
paving,  watching,  lighting,  and  cleansing 
rates  also  generally  &I1  on  the  occupier. 
And  he  is  also  liable  to  the  water  rates, 
unless  the  annual  value  of  the  dwelling- 
house  does  not  exceed  101. ;  in  which  case 
it  falls  on  the  owner.  The  occupier  has  to 
pay  the  land  and  property  taxes  in  the  first 
instance ;  but  he  may  deduct  them  out  of 
his  rent,  as  landlord's  taxes,  unless,  in  the 
case  of  land  tax,  the  occupier  has  agreed 
to  pay  it.  (Woodf  411-13,  430^1 ;  Chit. 
Con.  311,  312.)    And,  in  the  absence  of  an 
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agreement  to  the  contrary,  the  sewers  rate  Pakt  m. 
&31a  on  the  landlord.    (Coote  LandL  and    cap.il 

Ten.  278  ;  Chit  Con.  311.)  

A  tithe  rent-charffe  is  a  charcre  on  the"^****""*- 

®  o  chaise. 

land,  and  not  on  the  person  of  the  owner  or 
occupier ;  and  if  the  occupier  pays  it,  he 
may  deduct  it  from  his  rent,  unless  he  has 
agreed  to  take  it  upon  himself.  (Sm.  LandL 
and  Ten.  100.) 

A  tenant  of  a  house  is  bound  to  use  it  in  Duty  or 

tenant  aa  to 

a  tenant-like  manner,  and  a  tenant  of  aJJJ^^* 
&rm  to  occupy  it  fedrly  and  in  a  husband- 
like  manner,  and  cultivate  it  according  to 
the  usage  of  the  country  where  the  land  is 
situate.  (Woodf.  434, 448 ;  Chit.  Con.  311 ; 
Ad.  Con.  342,  344.) 

Bepairs  are  of  two  kinds  ^    substantial  ^2i!?"^*"' 
repairs  and  ordinary  repairs.     The  former 
include  repairs  to  the  main   walls,  roofi, 
timbers,  &c. ;   the  latter,  the  common  re- 
parations to  windows,  shutters,  doors^  &c.     I 
(Woodf.  432.) 

The  landlord  is  never  liable  to  ordinary  JijS^*^  ^ 
repairs,  unless  he  has  contracted  to  do  them, 
(Woodf  433-4,  447 ;  Chit  Con.  310.) 

The  extent  of  the  liability  of  a  lessee 
under  a  covenant  or  agreement  to  repair 
depends  upon  the  age  of  the  buildings  and 
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Part  EEL  their  condition  at  the  time  of  the  demise, 

Tit  II 

Cap.  II.  aiid  on  the  length  of  the  lease.  It  is  the 
duty  of  a  tenant  who  is  under  such  a  cove- 
nant or  agreement,  to  keep  the  premises  in 
as  good  a  state  as  they  were  in  at  the  period 
of  the  demise,  by  a  timely  expenditure  of 
care  and  money.  And  if  the  buildings  are 
then  old  and  in  bad  repair,  he  must  put  them 
into  good  repair ;  but  he  is  only  bound  to 
put  them  into  good  repair  as  old  buildings, 
and  not  to  renew  them.  (Ad.  Con.  838-9, 
342-3  ;  Woodf.  462-3  ;  Rose.  26,  494.) 

In  the  absence  of  an  express  agreement 
to  repair,  the  lessee  (unless  prevented  by 
fire  or  other  inevitable  accident)  is  bound 
to  deliver  up  the  premises  at  the  end  of  the  ^ 
term  in  the  same  state  as  they  were  in  at 
the  time  of  the  demise,  subject  only  to  the 
deterioration  produced  by  ordinary  wear 
and  tear  and  the  reasonable  use  of  them  for 
the  purpose  for  which  they  were  let.  (Ad. 
Con.  342  ;  Chit.  Con.  307 ;  Woodf  472.) 

It  is  the  duty  of  the  occupier  ^of  lands  to 
repair  the  fences.   (Woodf.  456  ;  Dixon,  93.) 

The  property  in  timber,  and  in  trees^ 
which  are  timber  according  to  the  custom 
of  the  country,  is  in  the  owner  of  the  in- 


Fenoes. 


Trees, 
bushes,  and 
hedges. 
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heritance.  The  property  in  bushes,  where  Part  III, 
they  have  been  cut  by  a  stranger,  is  in  cap.  n. 
the  tenant.  And  he  may  clip  the  hedges, 
but  he  may  not  grub  them  up  or  destroy 
them.  Such  trees  as  are  not  timber  at  all, 
nor  fruit  trees,  he  may  cut  down ;  unless 
they  afford  a  shelter  to  the  house,  or  he 
is  restrained  by  agreement.  (Woodf.  458, 
460;  Dixon,  80,  82-6,  97;  Rose.  611.) 

In  the  absence  of  special  agreement  to  Notice  to 
the  contrary,  six  calendar  months'  notice, 
or,  where  the  tenancy  commences  and  ends 
at  any  of  the  usual  feasts,  a  notice  for 
the  half-year  intervening  between  two 
half-yearly  feasts,  is  necessary  to  deter- 
mine a  yearly  tenancy;  and  such  notice 
must  expire  at  the  close  of  the  current 
year,  so  that  the  tenant  may  leave  on  the 
anniversary  of  his  entry.  Where  the 
tenancy  is  for  a  shorter  period,,  a  shorter 
notice  is  sufficient,  but  it  must  expire  at 
the  close  of  that  period.  In  the  case  of 
a  monthly  letting,  a  month's  notice  is  re- 
quired. In  the  case  of  lodgings,  a  long 
notice  is  not  necessary ;  a  reasonable  notice 
is  sufficient.  (Ad.  Con.  356 ;  Rose.  674 ; 
Chit  Con.  313,  319,  320.) 


144  LANDLORDS  AKD  TENANTS. 

Pakt  m.  When  the  premises  have  been  underlet^ 
Cap.  Ed  the  sub-tenancy  must  be  determined  by 
a  notice  from  the  lessor  to  the  lessee,  or 
from  the  lessee  to  the  sub-lessee.  Notice 
from  the  lessor  to  the  sub-lessee  is  in- 
operative.   (Rose.  676.) 

The  notice  must  mention  a  specific  time 
for  quitting.  It  may  be  oral,  imless  other- 
wise agreed.  If  a  written  notice  is  given, 
it  may  be  given  to  a  member  of  the  femily 
or  a  servant,  explaining  the  purport  of 
it,  or  it  may  be  sent  by  post.  (Rose. 
677-8  ;  Chit.  Con.  318, 322;  Ad.  Con.  364, 

361.) 

A  notice  to  quit  may  be  waived,  either 
expressly,  or  by  certain  acts  of  the  land- 
lord inconsistent  with  the  cessation  of 
the  tenancy.  (Chit.  Con.  324;  Ad.  Con. 
362.) 

Where  a  lease  is  to  expire  on  a  parti- 
cular event  or  at  a  particular  time,  no  notice 
to  quit  is  necessary.     (Ad.  Con.  353,  367.) 
Holding  If  the  tenant  holds   over  after  the  ex- 

piration of  the  term,  and  there  has  been  a 
payment  and  acceptance  of  subsequent  rent, 
the  law,  in  the  absence  of  evidence  to  the 
contrary,  implies  that  he  continues  to  hold 
on  such  of  the  terms  of  the  previous  demise 


over. 
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as  are  applicable  to  a  tenant  firom  year  to  Part  iil 
year.  (Ad.  Con.  362-3;  Woodf.  523;  S^'.n*. 
Kosc  669.) 

A  tenant  wilfully  retaining  possession 
after  the  determination  of  his  term,  and 
after  possession  has  been  demanded  and 
notice  in  writing  has  been  given  him  by 
the  lessor^  and  in  the  absence  of  a  bonlU 
fide  belief  that  he  has  a  right  to  do  so, 
is  liable  to  pay/  for  the  time  he  holds 
over,  double  the  yearly  value  of  the  pre- 
mises. (Ad.  Con.  363  ;  Rose.  508 ;  4  Geo.  II, 
c.  28.  s.  1 ;  Swinfen  v.  Bacon,  6  Hurl.  & 
Norm.;  184,  846.) 

And  if  a  tenant  gives  notice  to  the  lessor 
of  his  intention  to  quit  at  a  particular  time, 
and  does  not  deliver  up  possession  at  that 
time,  he  may  be  compelled  to  pay  double 
the  rent  he  would  otherwise  have  paid. 
(Ad.  Con.  364 ;  Rose.  510  ;  11  Geo.  II.  c.  19. 
s.  18.) 

Where  the  landlord  claims  the  land  from  lyectment 

by  landlord. 

his  tenant,  it  is  not  necessary  for  the  land- 
lord to  prove  his  title  to  it ;  for  it  is  a  rule 
that  a  tenant  or  anyone  claiming  under 
him  shall  not  be  allowed  to  dispute  his 
landlord's  title,  that  is,  the  original  right  of 
the  person  who  admitted  him  into  posses- 
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Fart  III.  sion ;  but  he  may  show  that  it  has  since 
Cap.  ri.   expured  or  been  determined  or  parted  with. 

(Broom   Com.  73S-40;   Rose.  667;    Chit. 

Con.  303-4,  306 ;  2  Selw.  696-7.) 
igectmentby     A  tenant  to  whom  a  writ  in  ejectment 

a  stranger.  ^ 

is  delivered,  or  to  whose  knowledge  it 
comes,  must,  under  penalty  of  forfeiting  the 
value  of  three  years'  improved  or  rack  rent, 
forthwith  give  notice  thereof  to  his  land- 
lord, that  he  may  be  allowed  to  appear  and 
defend.  (Cole  Eject.  115;  Broom  Com. 
742  ;  C.  L.'Pro.  Act,  1852,  s.  209.) 
Recovery         WhcTC  half  a  year  8  rent  is  in  arrear,  and 

wherehaTa  " 

Jnm^u  **  °o  sufficient  distress  is  left  on  the  premises, 
there,  without  a  formal  demand  or  re-entry, 
the  landlord  may  entitle  himself  to  recovery, 
by  serving  a  writ  in  ejectment,  or,  if  it 
cannot  be  served,  or  there  is  no  tenant  in 
possession,  by  affixing  a  copy  thereof  on 
the  door  of  the  house  or  upon  some  noto- 
rious place  of  the  lands.  But  if  the  tenant, 
before  trial,  pays  the  rent  and  costs  into 
Court,  he  may  hold  on.  (Ad.  Con.  367 ; 
Rose.  681 ;  C.  L.  Pro.  Act,  1852,  s.  210, 
212.) 
if^ewd oiu-  Where  hereditaments  have  been  held  or 
pation.  occupied  by  a  person  by  permission  of 
the  landlord  or  owner,  and  yet   not  by 
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virtue    of   any    demise    under   seal,    the  Part  III. 
landlord    or  owner  may  have  an  action  cap.  II. 

against  him  for  the  use  and  occupation  of     

the  hereditaments,  though  there  may  have 
been  no  beneficial  enjoyment.  And  any 
demise  or  agreement  otherwise  than  by 
deed  may  be  used  as  evidence  of  the  quan- 
tum of  damages  to  be  recovered  (Chit 
Con.  340-3 ;  Ad.  Con.  334^-8.) 


B  2 
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CHAPTER  IIL 


PAETin. 

Tit.  n. 
Cap.  in. 

Power  of 
disposal. 


Sale  after 
extcution. 


Sale  by  a 
person  who 
has  not  the 
property  in 
the  goods. 


VENDORS  AND  PURCHASERS  (d). 

A  MAN  may  dispose  of  his  goods  by  sale  to 
any  person  and  in  any  manner  he  pleases. 
And  he  may  so  dispose  of  them,  even  where 
a  writ  of  execution  has  been  delivered  to 
the  sheriff,  but  the  sale  would  be  subject  to 
the  rights  of  the  execution  creditor,  unless 
made  in  market  overt,  that  is,  in  open 
market^  or  for  valuable  consideration,  and 
before  seizure,  to  a  bond,  fide  purchaser, 
having  no  notice  of  the  writ.  And  even 
where  a  person  is  not  the  owner  of  goods, 
but  has  only  the  possession,  as  in  the  case 
of  a  thief  or  a  finder,  he  may  make  a  valid 
sale,  if  between  sunrise  and  sunset,  in 
market  overt,  to  a  bon&  fide  purchaser  who 
does  not  know  that  they  are  not  his  property. 
In  the  country,  market  overt  is  only  held 
on  certain  days  and  in  a  certain  place.  In 
the  city  of  London,  every  day,  except 
Sunday,  is  market  day,  and  every  shop  is 


(a)  See  the  learned  work  of  Mr.  Justice  Blackburn  on 
the  Contract  of  Sale. 
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market  overt,  for  the  sale  of  things  to  the  Paht  III. 
public  which  are  publicly  exposed  there  for  oap.  IIL 

sale,  and  in  which  the  shopkeeper  professes  to      

trade.  (Sm.  Merc.  Law,  484-6 ;  Tudor  Ca. 
on  M.  L.  60a-6  ;  Selw.  1336 ;  2  Ste.  Com. 
71-2 ;  Ad.  Con.  162-4 ;  Chit.  Con.  363, 
878;   19  &  20  Vict.  c.  97.  s.  1.) 

But  a  purchaser  of  goods  or  chattels  in 
market  overt  acquires  no  title  to  them,  if  he 
buys  them  with  knowledge  of  the  vendor's 
want  of  title ;  as  when  he  knows  that  the 
vendor  is  not  the  owner,  or  is  an  infant. 
And  if  they  were  stolen,  or  obtained  from 
the  owner  by  falser  and  fraudulent  pretences, 
and  the  offender  is  convicted,  they  revest  in 
the  owner  on  conviction,  and  the  owner  may 
then  recover  them  from  any  person,  even  a 
purchaser  for  valuable  consideration,  with- 
out notice,  who  has  them  in  his  hands  or 
under  his  control  at  the  time  they  are 
demanded  by  the  owner.  But  persons  who 
buy  and  sell  them  again  before  the  con- 
viction, cannot  be  sued  for  the  value  of 
them.  (Ad.  Torts,  1 98  ;  Tudor  Ca.  on  M.  iu 
605-7;  2  Ste.  Com.  72-3 ;  Ad.  Con.  164  ; 
Chit.  Con.  353,  371 ;  21  Hen.  VIII.  c.  11 ; 
7  &  8  Geo.  IV.  c.  29.  s.  57.) 

As  a  general  rule,  a  person  who  buys  goods 
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Fast  III.  otherwise  than  in  market  overt  acquires  no 

Tit    TT 

Cap!  III.  better  title  than  that  possessed  by  his  im- 
"■"^  mediate  vendor,  even  though  such  purchaser 
buys  bon&  fide,  without  notice  of  any  in* 
firmity  of  title  on  the  part  of  his  vendor. 
And  therefore,  if  they  were  sold  by  a  person 
who  found  them,  the  owner  may  recover 
them  from  the  person  who  so  bought  them ; 
and  if  they  were  stolen,  the  owner  may  re- 
cover them  from  such  purchaser,  although 
the  thief  has  not  been  convicted.  (Ad. 
Torts,  199  ;  Tudor  Oa.  on  M.  L.  608;  Chit 
Con.  362 ;  Ad.  Con  162,  165.) 

A  purchaser  gains  no  property  in  a  horse 
which  has  been  stolen,  unless  it  is  bought 
in  a  fair  or  market  overt,  after  having  been 
exposed  there  for  an  homr  between  ten  in 
the  morning  and  sunset,  and  the  price, 
colour,  and  marks  of  it,  and  the  names, 
additions,  and  abode  of  the  vendor  and 
purchaser,  have  been  taken  down  by  the 
book-keeper.  And  even  then  it  may  be 
reclaimed  within  six  months,  on  tendering 
to^the  person  in  possession  the  price  paid 
by  him  in  market  overt.  (2  Ste.  Com.  74 ; 
Ad.  Con,  165;  OHph.  45-6.) 

Subject  to  the  preceding  remarks,  a 
fraudulent  sale  is  not  void,  but  only  void* 
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able ;  the  property  passes^  and  vests  until  Pabt  in. 

the  sale  is  avoided.     (Chit.  Con.  352,  371.)    Cap.  Iii. 

According  to  the  common  law,  goods  verbla^ 

might  always  be  sold  by  a  mere  verbal'^ 

agreement,    either    to    be    completed    in 

prsesenti,  coupled  with    payment  of   the 

whole  or  part  of  the  price,  or  a  delivery  of 

the  goods  or  part  of  the  goods,  or  to  be 

completed  in  futuro,  by  a  fiiture  payment 

of  the  price,  or  a  future  delivery  of  the 

goods,  or  by  botL    (Sm.  Merc.  Law,  488, 

492 ;  2  Ste.  Com.  69.) 

By  statv  29  Car.  II.  a  3.  s.  4,  no  action  written  con- 
tract. 

shall  be  maintained  on  any  agreement  for 
the  sale  of  goods,  that  is  not  to  be  performed 
within  a  year  from  the  making  thereof, 
unless  the  agreement  be  in  writing,  signed 
by  the  party  to  be  charged  therewith  or 
some  other  person  thereunto  by  him  law- 
ftdly  authorised. 

By  s.  17  of  the  ife.me  Act,  no  contract  for 
the  sale  of  goods  of  the  value  of  lOL  and 
upwards  shall  be  good,  unless  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something 
in  earnest  to  bind  the  bargain  or  in  part 
payment,  or  some  note  or  memorandum  in 
writing  of  the  bargain  be  made  and  signed 
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Pakt  III  by  the  parties  to  be  charged  by  such  con- 
CAP.ili.  tract  or  their  agents  lawfully  authorised. 
And  this  is  extended  by  Lord  Tenterden's 
Act,  9  Geo.  IV.  c.  14.  s.  7,  to  all  contracts 
for  the  sale  of  goods  of  the  value  of  101,  and 
upwards,  notwithstanding  the  goods  may 
be  intended  to  be  delivered  at  some  future 
time,  OF  may  not  at  the  time  of  such  con- 
tract be  actually  made,  produced,  or  pro- 
vided, or  fit  or  ready  for  delivery.  And  it 
applies  even  to  goods  sold  by  auction  or  in 
market  overt.  (Sm.  Con.  110,  112,  11 S; 
Broom  Com.  402,  403 ;  2  Ste.  C^n.  69,  70  ; 
Sm.  Merc.  Law,  494-5;  Ad.  Con.  52, 171-4; 
Bosa  355 ;  Chit.  Con.  354-5 ;  Cnsach  v. 
Robinson,  1  Best  &  Sm.  299.) 

Several  documents  may  together  consti- 
tute the  contract,  if  sufficiently  connected 
in  sense  among  themselves,  without  the  aid 
of  parol  evidence.  (Sm.  Con.  113 ;  Ad. 
Con.  167;  Chit.  Con.  856;  Ad.  Con.  59, 
167.) 

A  mere  offer  in  writing  made  by  one 
party,  and  not  assented  to  by  the  other, 
is  not  a  sufficient  compliance  with  the 
requisitions  of  the  statute.  (Sm.  Mera 
Law,  503  ;  2  Chitt/s  Statutes,  158  ;  Chit, 
Con,  356.) 
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Th^re  is  no  acceptance  within  the  statute  Pabt  m. 

Tit  II 

until  the  purchaser  has  had  an  opportunity  cap.  in. 


of  judging  of  the  articles.  (Ad.  Con.  172.) 
The  note  or  memorandum  should  disclose 
the  names  of  the  parties  or  their  agents, 
and  the  thing  sold,  and  the  price,  if  agreed ; 
but  it  need  not  state  minutiae.  (Ad.  Con. 
107;  Chit.  Con.  356;  Sm.  Mera  Law, 
504.) 

Signature  by  the  defendant,  whether  he 
be  the  vendor  or  vendee,  is  sufficient.  Sig- 
nature by  the  plaintiff  is  not  necessary. 
(Chit.  Con.  358.) 

Actual  delivery  and  acceptance  are  not  Deuvery«id 

acceptao€e. 

necessary :  constructive  or  virtual  delivery, 
such  as  handing  the  key  of  a  box,  will 
suffice.  (Rose.  358-9,  375  ;  Chit.  Con.  363 ; 
Ad.  Con.  173,  200.) 

An  auctioneer  is  usually  the  agent  of  Auctkaieer 

^  ^  or  broker  the 

both  parties  after  the  acceptance  of  the  JSSm.'*****^ 
bid,  and  until  the  deposit  is  paid.  And  if 
he  or  his  clerk  writes  the  purchaser's  name 
in  the  sale  book  opposite  the  lot  bought  by 
him,  that  is  a  sufficient  signature.  But 
though  authorised  to  receive  the  deposit, 
he  has  no  general  authority  to  receive  the 
purchase  money.  (Sm.  Merc.  Law,  506  ; 
Broom  Com.  414-6 ;  Rose.  362,  469 ;  Chit 

H  3 
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Pabt  EEL  Con.  68 ;  Ad.  Con.  63.)    A  broker  is  also 

Tit  II 

Cap.  Ili.  ^^^  agent  of  both  parties  :  he  usually  binds 

them  by  making  and  signing  an  entry  of 

the  conLt  in  L  book  find  he  tra^mits 
to  them  copies  of  this  entry,  which  are 
called  bought  and  sold  notes ;  the  bought 
note  being  transmitted  to  the  buyer,  and 
the  sold  note  to  the  seller.  (Sm.  Merc.  Law, 
507  ;  Broom.  Com.  417-8 ;  Ad.  Con.  169  ; 
Kosc.  362 ;  Chit.  Con.  68,  359 ;  Ad.  Con. 
169.) 

im  ^  to        ^  ^^®^  ^  ^^y  ^^  ®^^  ^^y  ^®  retracted 
buy  or  »eu.    ^^  ^^^  ^j^^^  before  it  is  unconditionally  and 

completely  accepted,  by  words  or  conduct. 
And  a  bidding  at  an  auction  is  a  mere  offer 
which  may  be  retracted  before  the  hammer 
is  down.    (Ad.  Con.  15-17 ;  Rose.  355.) 

warrantiei.       Warranties  are  either  express  or  implied. 

ilxpreis.  Every  aflBrmation  at  the  time  of  the  sale 

of  personal  chattels  is  a  warranty,  if  it 
appears  to  have  been  intended  as  a  war- 
ranty, and  not  as  a  mere  expression  of 
opinion  on  a  point  as  to  which  the  other 
party  is  to  exercise  his  judgment,  and  if  the 
contract  and  the  affirmation  are  both  oral. 
But  even  an  express  warranty,  if  after  a  sale, 
is  void,  for  want  of  consideration.  And  no 
oral  allegation  previous  to  or  at  the  time  of 
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a  sale  by  written  contract,  and  no  private  Pabt  in. 
communication  previous  to  a  sale  by  auction,  c^p  *  n^ 
will  be  held  to  operate  as  a  warranty.  An 
aJBlrmation  or  representation,  in  order  to 
be  a  warranty,  must  be  made  pending  the 
negotiation  ending  in  the  sale,  or  pending 
the  contract.  (Sm.  Merc.  Law,  618-9,  522  ; 
Ad.  Torts,  638  ;  Broom  Com'.  347-9  ;  Rose. 
322 ;  Chit.  Con.  411,  412,  414  ;  Ad.  Con. 
231-6). 

A  warranty  does  not  extend  to  defects 
which  would  be  apparent  to  any  casual 
observer,  or  which  are  known  to  the  pur- 
chaser at  the  time  of  the  purchase.  But 
a  purchaser  who  relies  upon  a  warranty  is 
not  bound  to  make  any  particular  examina- 
tion of  the  article  before  he  buys.  (See 
Ad.  Torts,  637  ;  Morton  V.  &  P.  353-6 ; 
Chit.  Con.  413  ;  Ad.  Con.  235.) 

As  a  general  rule,  on  a  sale  of  goods,  impued. 
there  is  no  implied  warranty  as  to  the 
quality  of  them.  If,  however,  the  vendor 
has  peculiar  or  exclusive  means  of  infor- 
mation, and  he  pretends  to  know  the 
truth,  he  will  be  taken  to  warrant  his 
knowledge  of  the  fikci  Hence  every 
representation  as  to  the  qualities  of  a 
horse  made  by  the  owner  to  the  buyer, 
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PabtIU.  pending  the  negotiation  whicli  results  in 

Tit  II 

Cap.  Ili.  the  sale,  amounts  to  a  warranty.  And  so, 
where  a  jeweller  sells  a  glittering  stone 
as  a  diamond,  he  impliedly  warrants  it 
to  be  a  diamond.  (Ad.  Torts,  639,  641, 
643  ;  Broom.  Com.  348-9 ;  Chit.  Con.  407, 
411 ;  Ad.  Con.  232.) 

A  person  who  undertakes  to  supply  an 
article  of  a  particular  description,  or  to 
answer  a  certain  purpose,  is  deemed  to 
warrant  that  it  is  of  that  description,  or 
will  answer  that  purpose.  And  where  a 
persbn  agrees  to  furnish  manufactured  arti- 
cles, he  is  deemed  to  warrant  them  to  be 
of  a  merchantable  quality.  (Sm.  Merc.  Law, 
517 ;  Ad.  Con.  228-9 ;  Morton  V.  &  P. 
347  ;  Rose.  332 ;  Chit.  Con.  408.) 

If  a  person  by  whom  or  by  whose  order 
an  article  is  made,  or  by  whom  an  article  is 
sold  to  a  person  who  has  no  opportunity  of 
seeing  it,  represents  that  it  is  of  some  supe- 
rior or  peculiar  quality,  or  that  it  is  fit  for 
a  particular  purpose,  he  is  deemed  to  warrant 
that  fact.  And  if  a  purchaser  gives  a  shop- 
keeper reason  to  believe  that  he  relies  on 
the  skill  and  judgment  of  the  shopkeeper  to 
supply  an  article  fit  for  a  particular  purpose, 
the  shopkeeper  is  deemed  to  warrant  that 
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the  article  supplied  is  fit  for  that  purpose.  Part  III. 
(Ad.  Torts,  643-6  ;  2  Ste.  Com.  75 ;  Chit,   q^]  ^^ 


Con.  409,  410  ;  Ad.  Con.  227.)  

If  a  general  dealer  in  provisions  sells 
unwholesome  food,  he  is  liable  to  an  action 
for  deceit,  by  anyone  injured  thereby. 
(Ad.  Torts,  651 ;  Ad.  Con.  230 ;  Chit.  Con. 
409.) 

But  if  ^  salesman  offers  for  sale  a  carcase 
having  a  latent  defect  of  which  he  had  no 
means  of  knowing,  he  is  not  liable,  (j&m- 
Tnerton  v.  Mathewa,  7  HurL  &  Norm. 
686.) 

By  thestat.  25  &  26  Vict.  c.  18.  s.  19,  it  impuedwar- 

•^  '         ranty  as  to 

is  enacted,  that  after  the  31st  of  December,  ^'•de.marks. 
1863,  the  sale  of  any  article  with  a  trade- 
mark shall  be  deemed  to  have  been  made 
with  the  warranty  or  contract,  by  the 
vendor  with  the  vendee,  that  such  trade 
mark  was  genuine  and  true,  and  not  forged 
or  counterfeit,  and  not  wrongfully  used, 
unless  the  contrary  be  expressed  in  some 
writing  signed  by  or  on  behalf  of  the 
vendor,  and  delivered  to  and  accepted  by 
the  vendee. 

And  by  s.  20,  after  the  31st  of  December,  impued  war- 
ranty as  to 

1863,  where  any  article  or  articles  shall  be  JJSluly, 
sold  with  a  description,  statement,  or  indi-  me^hu* " 
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PartIII.  cation  of  or  respecting  the  number,  quan- 
Cap.HL  tity,  measure,  or  weight  thereof,  or  the 
place  or  country  in  which  the  same  shall 
have  been  made  or  produced,  such  sale  shall 
be  deemed  to  be  made  with  the  warranty 
or  contract,  by  the  vendor  with  the  vendee, 
that    no    such   description,   statement,   or 

indication  was  in  any  material  respect  fialse 

* 

or  untrue,   unless  the   contrary  shall   be 
expressed  in  some  writing  signed  by  or  on 
behalf  of  the  vendor,  and  delivered  to  and 
accepted  by  the  vendee. 
Non  dis.  If  a  person  who  offers  an  article  for  sale 

closure  of 

defects.  q^j^  i}^q  ordinary  market  price  is  aware  of 
any  material  latent  defect,  and  does  not 
disclose  it,  and  knows  that  the  purchaser  is 
deceived  by  its  appearance,  he  is  responsible 
in  damages  for  deceit.  But  if  a  defect  can 
easily  b6  discovered,  and  the  purchaser  has 
the  opportunity  of  discovering  it  at  the 
time,  then,  in  the  absence  of  special  reasons 
to  the  contrary,  the  maxim  Caveat  emptor 
will  apply.  (Ad.  Torts,  651-2;  Ad.  Con. 
227, 228, 242.)  And  when  there  is  a  patent 
defect  in  an  article,  and  the  means  of  exa- 
mination are  afforded  to  the  purchaser^ 
whether  he  avails  himself  thereof  or  not,  the 
representations  of  the  vendor  as  to  the  good- 
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ness  of  the  article,  if  not  made  to  induce  the  Part  in. 

n    1  .  .  .       Tit.  n. 

purchaser  to  forbear  inspection  or  exami-  Cap.  in.  ^ 
nation,  and  if  believed  to  be  true  by  the 
vendor,  do  not  constitute  a  fraud  in  law, 
though  untrue.   (Ad.  Con.  233 ;  Horafall  v. 
ThoTnm,  1  Hurl.  &  Colt.  90.) 

On  a  sale  by  sample  there  is  an  implied  saieby 

'I  *■  *  sample. 

warranty  that  the  sample  has  been  fairly 
taken  from  the  bidk ;  but  there  is  no 
implied  warranty  that  there  are  no  latent 
defects  in  the  bulk  unknown  to  the  seller. 
(Ad.  Torts,  646  ;  Morton  V.  &  P.  131-3 ; 
Ad.  Con.  230  ;  Chit.  Con.  411.) 

In  the  case  of  a  breach  of  a  warranty  on  Remedy,  m 

"  case  of 

an  executory  contract,  (as  where  an  article  iaTOty! 
is  ordered  to  be  made  of  a  certain  quality 
or  fit  for  a  certain  purpose,)  the  purchaser 
may  either  refuse  to  receive  it,  or  may 
return  it,  if  he  has  done  no  more  than  was 
necessary  to  ascertaining  whether  it  was 
of  the  quality  or  was  fit  for  the  purpose 
specified.  And  in  like  manner  a  purchaser 
by  a  sample  may  refuse  to  receive  or  may 
return  the  bulk,  if  it  does  not  correspond 
with  the  sample.  But  in  the  case  of  the 
breach  of  a  warranty  on  a  sale  of  a  specific 
article  in  esse  and  seen  and  accepted  by  the 
purchaser,  his  only  remedy  is  by  bringing 
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Pabt  m.  a  cross  action,  or  by  giving  evidence  of  the 

Tit  H 

Cap.  III.  breach  of  the  warranty  in  reduction  of  the 


price  sought  to  be  recovered.  And  in 
other  cases  where  the  vendor  of  a  war- 
ranted article  sues  for  the  price  or  value, 
the  purchaser  may  prove  the  breach,  if  any, 
of  the  warranty,  in  reduction  of  damages. 
(Chit.  Con.  414-418.) 

In  case  of  a  breach  of  warranty  of  an 
article  which  has  been  paid  for,  the  pur- 
chaser may  recover  the  whole  price  if  he 
returns  the  article.  If  he  keeps  it,  he  may 
recover  the  diflFerence  between  the  value 
and  the  price,  or  he  may  sell  it  for  what 
he  can  get,  and  recover  the  residue  of  the 
price.  (Chit.  Con.  417;  Rose.  334;  Ad. 
Con.  1059.) 

Where  a  horse  does  not  answer  to  a 
warranty,  and  the  purchaser  immediately 
tenders  it  back,  and  the  seller  refuses  to 
take  it,  the  purchaser  need  not  resell  it  at 
once,  but  may  keep  it  a  reasonable  time,  in 
order  to  resell  it  to  the  best  advantage,  and 
may  oblige  the  seller  to  pay  the  expenses 
of  its  keep  as  part  of  the  damages.  (Ad. 
Torts,  668  ;  OUph.  170 ;  Chit.  Con.  421  ; 
Ad.  Con.  1060.) 
^•/'i!?^f        A  sale  of  a  chattel  "  with  all  faults  "  will 

all  fiittltf.  * 


il^""^*-=i*lp=»i««5^i"lfp«^*li 
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not  protect  the  vendor  from  an  action  for  Pabt  hi. 

Tit.  II. 

deceit^  if  he  has  been  guilty,  not  merely  of  Cap.  Iii. 
concealment,  but  of  wilful  deception.     (Ad. 
Torts,  653-4 ;  Ad.  Con  244 ;   Morton  V. 
&  P.  130 ;  Eosc.  368 ;  Chit.  Con.  413.) 

In  many  ca^es, -there  maybe  a  binding  Jg^-fer  of 
contract,  and  yet  no  transfer  of'  the  owner-  S^h^^^ic^. 
ship  or  right  of  property.     In  others,  the  ^if- 
ownership    may  be    transferred,  but  the 
right  of  possession  may  remain  for  a  time 
in  the  vendor.     In  others,  both  the  owner- 
ship  and  the  right  of  possession  may  pass, 
but  the  actual  possession  may  be  retained. 
(Ad.  Con.  183 ;  Chit.  Con.  370,  388,  401.) 

If  the  thins:  sold  is  ascertained  and  com-  where  the 

o  property 

pleted,  and  nothing  remains  to  be  done  on  ^****'' 
the  part  of  the  seller,  as  between  himself 
and  the  buyer,  before  the  delivery,  and 
either  nothing  is  said  as  to  the  time  of  pay- 
ment, or  the  goods  are  sold  on  credit,  or 
the  whole  or  part  of  the  price  is  paid,  or 
possession  of  all  or  part  of  the  thing  sold  is 
accepted  by  tlie  buyer,  there,  subject  to 
the  provisions  of  the  Statute  of  Frauds 
already  stated  (p.  151),  and  in  the  absence 
of  special  reasons  to  the  contrary,  the  pro^ 
perty  in  the  goods  immediately  passes  to 
the  buyer,  and  the  right  to  the  price  to  the 


162  YENDOBS  AND  PUBCHASBRS. 

PARirin.  seller.    And  the  seller  is  bound  to  deliver 

Tit.  II. 

Cap.  ni.  them,  when  demanded^  upon  payment  of 
the  price.  But  if  the  thing  sold  remains 
to  be  ascertained  or  completed,  or  if  any 
act  remains  to  be  done  on  the  part  of  the 
seller  before  delivery,  there,  as  a  general 
rule,  the  property  does  not  pass  until  that 
act  has  been  done.  Thus,  where  goods 
have  to  be  selected,  marked,  weighed, 
counted^  measured,  >or  tested,  in  order  to 
identify  them,  or  to  determine  the  price, 
there,  in  general,  the  property  will  not  pass 
until  that  is  done.  And  the  purchaser  of 
a  certain  number  of  things  out  of  a  larger 
aggregate  of  things  of  the  same  kind^  ac- 
quires no  property  in  any  part,  until  there 
has  been  a  separation  and  an  appropriation, 
to  which  both  vendor  and  vendee  have 
given  their  express  or  implied  assent,  either 
before  or  after  such  appropriation.  Nor, 
in  the  case  of  an  article  to  be  made,  does 
the  property  pass  until  the  article  has  been 
approved  by  the  piurchaser.  (Broom  Com» 
396-7,  400-1 ;  2  Selw.  1334 ;  Tudor  Ca. 
on  M.  L.  515-17,  523-8 ;  Rose.  354,  632-3 ; 
Chit.  Con.  344-9,  370, 389;  Ad.  Con,  184-7 ; 
Campbell  v.  Mersey  DockSy  14  Scott,  412  ; 
Twrley  v.  Bates,  2  HurL  &  Colt.  200.) 


wmmmmt 
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If  a  person  agrees  to  pay  a  certain  sum  Part  m. 
of  money  for  goods  in  prsesenti,  or  inde-  Cap.  nii 
finitely,  and  the  owner  agrees  to  take  it, 
and  then  they  separate,  this  does  not  amount 
to  a  binding  agreement,  nnleas  the  goods 
or  a  part  of  them  were  delivered,  or  the 
price  or  some  part  of  it^  or  an  earnest, 
however  trifling,  was  tendered,  or  unless 
the  delivery  or  payment  was  agreed  to  be 
postponed.  (Sm.  Mere,  Law,  488-90;  2 
Ste.  Com.  68  ;  2  BL  Com.  457 ;  Broom 
Com.  394-5  ;  Rose.  354.) 

The  property  in  a  chattel  which  is  not 
yet  in  existence  does  not  pass  by  a  contract 
for  the  sale  of  it.  And  a  grant  of  goods 
not  belonging  to  the  grantor  at  the  time, 
wiU  pass  no  property  in  them  at  law,  even 
by  relation,  after  they  are  acquired.  (Sm. 
Merc.  Law,  492-3 ;  Tudor  Ca.  on  M.  L.  528 ; 
Chit.  Con.  348.) 

The  buyer  of  goods  has  the  risk,  as  soon  Hwk. 
as  the  property  in  them  has  passed  to 
him.     (Sm.  Merc.  Law,  493 ;  2  Ste.  Com. 
68;  Ad.  Con.  183;  Rose.  632;  Chit.  Con. 
345. 

Goods  delivered   on    '  sale    or  return  '  Delivery  on 
are  deemed   to  be  sold,  unless  returned  *"''*• 
within  a  reasonable  time.     (Broom   Com, 
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Part  IIL 

Tit.  II. 

Cap.  ni. 


Right  to  the 
price  and  to 
the  goods. 


Vendor*! 
duty  to  de- 
liver. 


Delivery  to 

an  agent. 


Vendor'^ 
refusal  to 
deliver. 


397 ;  Tudor  Ca.  on  M.  L.  528 ;  Ad.  Con. 
239.) 

The  vendor  is  not  entitled  to  the  price 
until  he  delivers  the  goods ;  nor  is  the  pur- 
chaser entitled  to  the  goods  until  he  tenders 
the  price ;  unless,  in  either  case,  it  is  other- 
wise agreed.  But  in  a  present  contract  of 
sale  on  credit,  the  right  to  the  possession  of 
the  goods  passes  immediately  to  the  pur- 
chaser, unless  there  is  an  apparent  intention 
to  the  contrary.  (Selw.  1334  ;  Sm.  Merc. 
Law,  489  ;  2  Ste.  Com.  69  ;  Ad.  Torts,  200 ; 
Tudor  Ca.  on  K  L.  616;  Rose.  632;  Ad. 
Con.  193.) 

After  a  sale  of  specific  ascertained  chattels 
at  a  fixed  price,  it  is  the  vendor's  duty  to 
deliver  them,  upon  payment  or  tender  of  the 
price,  and  performance  of  all  other  condi- 
tions (if  any)  on  the  purchaser's  part. 

Delivery  to  the  purchaser's  agent  is  in 
general  equivalent  to  a  delivery  to  the  pur- 
chaser himself.  (Broom  Com.  398-9 ;  Tudor 
Ca.  on  M.  L.  622.) 

If  the  vendor  refuses  to  deliver  the  chat- 
tels, he  may  be  sued,  either  for  damages  for 
breach  of  his  contract,  that  is,  for  the  dif- 
ference (if  any)  between  the  agreed  price 
and  the  market  value  of  the  goods,  or  in 
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trover  or  detinue.     (AA  Torts,  200 ;   Sm;  Pabt  m. 

rri_._     yr 

Merc.  Law,  510  ;  Ad.  Con.  1058  ;  Chi/aery  cap.  ni 

V.  Viall,  5  Hurl.  &  Norm.  288.)  

If  the  purchaser  reuses  to  accept  the  goods  Purchaser*! 

■■  I.  o  refusal  10 

after  the  vendor  has  performed  all  conditions  ^^  ***• 
on  his  part,  the  vendor  may  sue  him.  And 
if  the  property  has  not  passed  to  the  pur- 
chaser, the  vendor  may  sue  him  for  damages 
for  breach  of  his  contract,  i  e.,  the  diflference 
(if  any)  between  the  agreed  price  and  the 
market  price,  as  ascertained  by  a  re-sale  (if 
the  vendor  has  exercised  his  right  of  re-sale 
within  a  reasonable  time),  or  as  computed, 
together  with  the  expenses  he  has  incurred. 
But  if  the  property  has  passed  to  the  pur- 
chaser, the  vendor  may  sue  him  for  the  price, 
in  an  action  for  goods  bargained  and  sold. 
(Sm.  Merc.  Law,  523-4;  Kosc.  365-6;  Ad. 
Con.  1057.) 

If  the  vendor  is  guilty  of  any  wilfiil  mis-  wnftximis- 

,        ,  representa- 

representation,  which  induced  the  purchaser  ^JJJ^J, 
to  enter  into  the  contract,  he  may  refuse  to 
complete  it.     (Rose.  368 ;  Chit.  Con.  609-^ 
614.) 

Where  no  price  is  fixed,  the  vendor  is  saie  without 

.  T     •       «  •  1  •      Stipulation  a» 

entitled  to  receive  their  fair  value,  or,  mtopnc®- 
the  absence  of  proof  as  to  their  value,  the 
lowest  price  of  goods  of  that  description. 
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Part  iil  (gm.  Mere.  Law,  504,  629 ;  Morton  V.  &  P* 

Tit  n. 

Gap* in.  70-1 ;  Ad.  Con.  167,  1057.) 

Negtertto         In  case  of  the  neglect  of  a  purchaser  to  pay 

for  goods  delivered,  the  vendor  may  recovei* 

the  price,  in  an  action  for  goods  sold  and 

delivered.    (Sm.  Merc.  Law,  527 ;  Ad.  Con* 

1057.) 

^2S?for^"*"     -^  stipulation  or  enactment  that  a  sale 

Tro^S^by  s)iall  be  void  on  breach  of  a  condition  by 

one  party. 

one  party,  only  renders  it  void  at  the  election 
of  the  opposite  party.  (Sm.  Merc.  Law^ 
509  ;  Ad.  Con.  193.) 
^g(K5wm.»  '^^  mere  sale  of  the  goodwill  of  a  busi- 
ness will  not  prevent  the  vendor  from  setting 
up  a  similar  business,  even  next  door  to  the 
purchaser,  or  soliciting  the  custom  of  his 
former  customers.  But  if  he  has  engaged  to 
abstain  from  carrying  on  a  similar  business, 
he  will  then  be  bound,  provided  the  restric- 
tion be  within  reasonable  limits.  And  he  is 
not  at  liberty  to  set  up  a  precisely  similar 
business  under  the  old  style  or  firm,  although 
Ub  name  be  the  only  one  which,  with  the 
addition  of  the  words  '  and  Co.,'  constitutes 
the  old  style  or  firm.  Nor  is  he  at  liberty 
in  any  other  manner  to  hold  out  that  he  is 
carrying  on  business  in  continuation  of,  or 
in  succession  to,  the  business  carried  on 
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by  the  old  firm.     The  mere  sale  does  not  Pabt  m. 

.  ^  Tit  n 

oblige  him  to  introduce  the  purchaser  to  the  cap.  III. 
customers,  or  to  recommend  him  to  them,  or 
to  do  any  one  act  for  the  purpose  of  giving 
effect  to  the  sale.  But  if  the  vendor  has 
expressly  engaged  to  do  any  such  specific 
act,  he  will  be  compellable  to  do  it,  or  may 
be  made  to  pay  damages  for  the  breach  of 
his  agreement.     (Sm.  Law  of  Prop.  653.) 

At  law,  contracts  and  covenants  to  sell,  contracts 

and  cove- 
convey,  or  transfer  land  or  other  property,  SJ'JiSfS" 

are  considered  simply  as  personal  and  execu-  SS'wnJti  ° 

'-   "  *■  tutealegal 

tory  contracts  and  covenants,  and  not  as  ch^ge* 
attaching  to  the  property  in  any  manner  as 
a  present  or  fiiture  charge  or  otherwise. 
(Sm.  Law  of  Prop.  556.) 

Sales  made  by  unauthorized  weights  orsaieibyim- 

proper 

measures,  or  by  weights  or  measures  not  ^^g^tsand 

'  *f  o  measurea. 

stamped,  or  found  light  or  unjust,  are 
void.  (Ad.  Con.  218 ;  Sm.  Merc.  Law,  635  ; 
5  Geo.  IV.  c.  74;  6  Geo.  IV.  c.  12; 
5  &  6  Will.  IV.  c.  63.  s.  6 ;  22  &  23  Vict. 
c.  56.) 

Coals  must  be  sold  by  weight,  and  not  by  saieof  coaia, 
measure  ;  and  must  be  weighed,  if  required 
by  the  purchaser ;  and  a  ticket  in  a  certain 
form  must  be  delivered  to  the  purchaser  of 
any  coals  exceeding  560  pounds,  delivered 
within  26   miles  from   the  General  Post 
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Pabt  m.  Office ;  otherwise  the  vendor  cannot  sue  tiA 

Tit  TT 

Cap.  IIL  the  price.  (Ad.  Con.  218 ;  Sm.  Merc.  Law, 
535 ;  Chit.  Con.  383.) 

Sale  of  No  one  may  sue  for  the  price  of  spiritaou^ 

liquors,  unless  the  debt  has  been  con- 
tracted at  one  time  to  the  amount  of  20^. 
or  upwards;  nor  may  any  item  in  an 
account  for  distilled  spirituous  liquors  bo 
allowed,  where  liquors  delivered  at  one 
time  and  mentioned  in  such  item  do  not 
amount  to  20d.  at  the  least.  But  this  does 
not  apply  to  liquors  delivered  at  the  pur- 
chaser's residence,  in  quantities  of  not  less 
than  a  quart  at  one  time.  (Ad.  Con.  219 ; 
Chit.  Con.  386 ;  24  Geo.  II.  a  40.  s:  12 ; 
25  &  26  Vict.  c.  38.) 

saieofcer-        The  salc   of  ccrtaiu  dru&ns  and  articles 

toin  articles  ^ 

to  brewers,  to  brcwcrs,  is  prohibited.  (Ad.  Con.  219.) 
Vendors  and  ^hc  subjcct  of  vcudors  and  purchasers  of 
real  estate     real  estatc  and  chattels  real  is  one  which  is 

and  chattels  ' 

real.  morc  pcculiarly  connected  with  Equity  and 

Conveyancing;  and  the  student  is  con- 
sequently referred  to  the  books  on  those 
branches  of  law  for  information  on  that 
subject. 
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CHAPTER  IV. 

MORTGAGORS    AND    MORTGAGEES,   PLEDGORS* 
AND   PLEDGEES,   AND  PERSONS  HAVING  A 
LIEN. 

I.  Mortgagors  and  Mortgagees  {a), 
A  LEGAL  mortgage  is  a  security  created  by  Part  IIL 

Tit  II 

means  of  a  transfer,  by   a    debtor   to  his   cap.  iv. 
creditor,  of  the  legal  ownership  of  real  or  LeglTill^rt- 
personal  estate,  subject  to  be  defeated  on  **^* 
the  discharge  of  the  debt.     (Sm.   Law   of 
Prop.  340.) 

So  long:  as   the   mort&:agor   remains   in  Mortgagor'i 

°  .  andmort- 

possei^ion,  the  mortgagee's  estate  is  not  ab-  |Ste  Ind 
solute,  even  at  law.  For  by  the  stat.  1 5  &  1 6  '******* 
Vict.  c.  76.  s.  219,  220,  if  an  ejectment  be 
brought  by  the  mortgagee,  and  no  suit  bQ 
pending  in  any  Court  of  Equity  for  redemp- 
tion or  foreclosure,  the  payment  of  principal, 
interest,  and  costs  shall,  except  in  certain 
eases,  be  deemed  a  satisfaction  of  the  mort- 
gage, atfd  the  Court  may  compel  the  mort- 

(a)  On  this  subject  (which  is  but  slightly  noticed  here, 
as  being  more  peculiarly  connected  with  Equity  and 
Conveyancing),  the  student  is  referred  to  Smith's  Law  of 
Property,  and  to  the  works  therein  cited. 


•  ^ 
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PartHL  meee  to  reconvey  the  estate.     But  when 

Tit.  n. 

Cap.  IV.  the  mortgagor  has  ceased  to  be  in  posses- 
sion,  and  there  has  been  a  default  in  pay- 
ment of  the  money  at  the  stipulated  time, 
the  estate  of  the  mortgagee  becomes 
absolute  at  law.  Yet  his  estate  is  in 
equity  treated  as  a  mere  security  for  the 
principal  and  interest  and  costs  properly 
incurred  in  relation  to  the  mortgage,  and 
follows  the  nature  of  the  debt.  And 
although,  where  the  mortgage  is  in  fee, 
the  legal  estate  descends  to  the  heir  of 
the  mortgagee,  yet,  in  equity,  it  is  deemed 
a  chattel  interest  and  personal  estate,  and 
belongs  to  the  personal  representatives  as 
assets. 

The  mortgagee  is  entitled  to  enter  into 
possession  of  the  lands,  and,  after  notice  to 
the  tenants,  to  recover  the  rents  and  profits, 
unless  there  is  some  agreement  to  the  con- 
trary ;  and  if  the  security  is  insufficient,  he 
may  fell  timber,  and  sell  it,  and  apply  the 
produce  towards  the  liquidation  of  his  debt ; 
but,  with  this  exception,  he  may  not  commit 
waste.  He  may  grant  leases,  subject  to  the 
equity  of  redemption,  and  avoid,  by  eject- 
ment, without  notice,  any  leases  that  have 
been  made  by  the  mortgagor,  without  his 
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concurrence,  subsequently  to  his  mortgage.  Part  m. 

-■-.•  Tit   TT 

He  must,  however,  account  for  the  rents  he  ^^^'  jy 

receives,   and  pay  an    occupation-rent  for     

such    part  as    he  may  keep   in   his   own 
possession. 

The  mortgagor  is  not  entitled  to  the 
possession  in  respect  of  his  equitable  estate, 
unless  there  is  some  special  agreement  to 
that  effect,  but  he  holds  it  solely  at  the  will 
of  the  mortgagee,  who  may  generally  at 
any  time,  without  giving  any  prior  notice, 
recover  the  same  by  ejectment  against  him, 
unless  he  is  ready  to  pay  principal,  interest, 
and  costs,  or  against  his  tenants  under  a 
tenancy  created  subsequently  to  the  mort* 
gage,  and  not  confirmed  by  the  mortgagee ; 
and  he  is  not  even  entitled  to  reap  the 
crop.  But  so  long  as  he  continues  in 
possession  by  the  permission  of  the  mort- 
gagee, he  is  entitled  to  take  the  rents 
and  profits  in  his  own  right  without 
rendering  any  account  whatever  to  the 
mortgagee,  though  the  mortgaged  property 
may  have  become  an  insufficient  security. 

A  person  may  create  an  equitable,  though  Mortgage  by 
not  a  legal,  mortgage,  by  a  mere  memo-  J^Jf^"  ^**  "^ 
randum  or  a  mere  deposit  of  deeds.     (Sm. 
Law  of  Prop.  343-4,  358,  372.) 

z2 
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PabtIIL 

Tit.  n.  II.  Pledgors  and  Pledgees. 

Definition  of      A  pledge  OF  pawn  is  a  thing  delivered 
pawn.  to    a   person   to   be    held   by   him   as    a 

security  for,  and  restored  on,  the  payment 
of  a  debt,  or  the  performance  of  an  engage- 
ment.    (Ad.  Con.  298.) 
Difference         A  pledffc  of  personal  chattels  differs  from 

between  a  x         o  * 

mSt^aJSf*  a  mortgage;  for  a  pledge  only  passes  a 
special  or  qualified  property  or  ownership 
to  the  pawnee,  with  a  power  of  sale  in  case 
of  non-payment  at  the  stipulated  time ;  and 
the  pawnor  retains  the  general  property  or 
ownership,  and  may  transfer  it  both  at  law 
and  in  equity ;  whereas  a  mortgage  passes 
the  general  property  or  ownership  to  the 
mortgagee,  though  conditionally.  (Sm.  L.  C. 
194;  Broom  Com.  786 ;  Sm.  Law  of  Prop. 
374 ;  Ad.  Con.  298,  305.) 

Transfer  of       Transfer  of  the  possession  of  the  chattel 

possession.  ^ 

to  the  pawnee  is  essential.  (Sm.  L.  C.  196 ; 
Ad.  Con.  298;  Martin  v.  Reed,  11  Scott, 
730.) 

If  the  pawn  would  be  the  worse  for  use, 
it  may  not  be  used  by  the  pawnee.     (Chit. 
Con.  428  ;  Ad.  Con.  309.) 
Kigiitsofa        Where  a  thing  is  pledged  for  a  certain 

pledgor  and       ^  or© 

pledgee.       time,  the  pledgee  cannot  demand  payment 


BW^WieP-^^B^^^^S-^-^^^Bi^^^"i5^i»»i^P! 
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or   fulfilment,  nor  the  pledgor  the  return  PartIII. 

7       .  Tit.  II. 

of  the  pledge,  until  the  expiration  of  that  cap.  IV. 
time.  Where  a  thing  is  pledged  indefi- 
nitely,  the  pledgor  is  entitled  to  redeem  at 
any  time,  and  the  pledgee  may  compel  the 
pledgor  to  redeem  or  be  fore  closed,  ie.,  lose 
his  right  of  redemption.  (Ad.  Con.  304.) 

In  case  of  default  in  payment,  the  pawnee, 
after  giving  due  notice  and  opportunity  to 
redeem,  may  sell  the  pawn,  and  apply  the 
proceeds  in  liquidation  of  the  debt :  or  he 
may  sue  the  pawnor  for  the  debt,  though 
he  retain  the  pawn ;  for  the  pawn  is 
only  a  collateral  security.  (Sm.  L.  C.  194  ; 
Chit.  Con.  428,  530;  Ad.  Con.  306-7.) 

Entries  must  be  made  by  pawnbrokers  Entry  of  a 

/•IT  1  •         T  pawn  in  the 

of  the  things  pawned,  the  monies  lent  on  gj^^f*""^**''* 
them,  the  date,  the  names   and  addresses 
of   the   pawners,   and   whether   they   are 
housekeepers  or  lodgers,  &c. 

When  the  loan  exceeds  lOs.,  the  pawn-  »"?»*«•*• 
broker  must  give  a  memorandum  of  the 
pawn,  called  a  duplicate ;  and  to  the  person 
who  produces  this  to  the  pawnbroker,  and 
claims  to  be  the  owner  or  person  entitled  to 
redeem,  the  pawnbroker  must  deliver  up 
the  pawn,  on  payment  of  the  debt ;  unless 
he  has  received  notice  not  to  do  so  from  the 
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Part  IH  real  owner,  or  notice  that  the  things  were 
Tit.  ir.  . 

Cap.  IV.  wrongfully  obtained  by  the  pawnor.      The 

Rwtitliuin    restitution  of  the  pawn  on  payment  of  the 

of  tb6  pawn.  ••  /*  -i    i  •   i^      x 

money  may  be  enforced  by  a  magistrate. 
(Ad  Con.  310-312.) 
stolen  pro-  If  stoleu  property  has  been  pledged  with 
pledged.  2L  pawnbroker  or  any  other  person,  the 
owner  may  sue  him,  even  though  he  had 
no  knowledge  of  the  theft.  (Ad.  Torts, 
199 ;  Rose.  Evid.  635;  Ad.  Con.  299.) 

Any  person  showing  probable  grounds 

for  suspecting  that  his   goods  have  been 

unlawfully   pawned,  may   have   a  search 

warrant,  and  regain  them,  if  so  pawned. 

And  the  sale  of  them  by  any  pawnbroker 

in  London,  or  within  two  miles  of  it,  will 

not  alter  the  property.     (2  Ste.  Com.  72 ; 

Rose.  Evid.  635.) 

Haieoi  If  the  pledge  is  made  to  a  pawnbroker^ 

pawnbrokei.  and  is  uot  redeemed  at  the  expiration  of 

a  year  and  a  day,  the  pawnbroker  may  then 

sell  it  by  auction;  unless  the  pawnor  give  a 

notice  to  the  contrary ;  in  which  case  the 

sale  must  be  postponed  for  three  months. 

But  if,  before  the  sale,  the  pawnor  or  his 

assignee  tender  the  principal  and  interest 

due,  together  with  the   expenses  (if  any) 

incurred,  the  chattel  must  be    returned. 
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(Broom  Com.  786;  Sm.  L.  C.  196-7;  Chit.  PabtIH. 

Tit  n 

Con.  428-9  ;  AA  Con.  312.)  Cap.'iv. 

III.  Persona  having  a  Lien. 

Liens  are  either  legal  or  equitable. 

A  legal  lien  is  the  right  of  a  person  to  Legal  uen. 
retain  property  of  which  he  has  the  lawful 
possession,  until  a  debt  due  to  him  has  been 
satisfied.     (Sm.  Merc.  Law,  563, 570 ;  Cross 
on  Lien,  2,  30-8.) 

An  equitable  lien  is  a  hold  upon  property  EquUabic 
for  the  satisfaction   of  a   claim   attaching 
thereto,  under  an  express  charge  or  contract 
or  a  constructive  trust.     (Sm.  Law  of  Prop. 

337.) 

There    are    two   species   of  legal  liens.  Two  idndi  of 

*  o  '  i^^  liens. 

namely,  particular  liens  and  general  liens. 

Particular  liens  are  liens  upon  goods,  in  Partictn^ar. 
respect  of  money  due  on  them,  or  of  labour, 
trouble,  or  care  expended  upon  them  ;  and 
these  liens  are  favoured  in  law.  So  that 
unpaid  vendors  of  chattels  not  parted  with, 
and  not  sold  on  credit,  parties  who  have 
advanced  money  on  the  security  of  chattels, 
innkeepers,  common  carriers,  shipowners, 
tailors,  factors,  artisans,  and  others  to  whom 
chattels  have  been  delivered,  in  order  that 
such  persons  might  bestow  labour,  trouble, 
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Pabt  in.  or  care  upon  them,  for  a  pecuniary  consi- 
Cap.  IV.   deration,  have  a  lien  upon  them  for  it. 
GencnuT  General  liens  are  liens  in  respect  of  a 

fireneral  balance,  due  in  the  ordinary  course 
of  dealing  in  the  same  business  ;  and  these 
are  founded  on  express  agreement  or  custom 
only,  or  the  previous  course  of  dealing, 
which  must  be  proved  by  the  bailee ;  and 
they  are  taken  strictly.  Warehousemen, 
wharfingers,  factors,  packers,  insurance 
brokers,  bankers,  and  solicitoi-s  have  a 
general  lien.  (Ad.  Torts,  277-8  ;  282-5  ; 
2  Ste.  Com.  81 ;  Sm.  Merc.  Law,  564-5 ; 
Cross,  14,  15,  20,  23-4;  Rosa  649-653; 
Chit.  Con.  495  ;  Ad.  Con.  41 4,  454 ;  AUen 
V.  Smith,  12  Scott,  638.) 
Rules  as  to        A  licu  must  uot  be  at  variance  with  the 

tti«  existence, 

celSr'r^S  *°*  terms  or  implied  understanding  upon  which 
the  property  was  received.  (Ad,  Torts, 
279,  282  ;  Rose.  651.) 

It  cannot  be  transferred.  (Ad.  Torts, 
288.) 

If  goods  are  sold  on  credit,  and  no  time 
for  delivery  is  fixed,  the  vendor  has  no  lien. 
(Chit.  Con.  389.) 

If  security,  such  as  a  bill,  note,  or  bond, 
payable  at  a  distantday,  is  taken  for  a  debt 
for  which  the  creditor  has  a  lien,  or  a  new 
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agreement  is  come  to  for  payment  of  such  a  Pi^RT  nL 
debt  in  a  particular  manner,  the  lien  is  gone,   q^'  jy 

(Ad.  Torts,  280  ;    Sm.  Merc.  Law,  570-1 ;      

Chit.  Con.  389  ;  Byles,  360.) 

If  a  bailee  voluntarily  parts  with  the  pos- 
session of  property  upon  which  he  has  a 
legal  lien,  the  lien  ceases.  (Ad.  Torts,  288  ; 
Sm.  Merc.  Law,  669 ;  Cross,  38.) 

A  lien  may  be  at  once  extinguished  by  a 
tender  of  the  money.  (Ad.  Torts,  288 ;  Sm. 
Merc.  Law,  570.) 

When  a  person  has  merely  a  lien   onsaie. 
goods,  he  has  no  right  to  sell  them.     (Ad. 
Torts.  193  ;  Cross,  47.) 


X  3 
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CHAPTER  V. 

PARTNERS  (a). 

PaktIII.  Partnership  is  the  voluntary  association 

Tit.  II.        .  ,  ., 

Cap.  V    of  two  or  more   persons,  who  contribute 
partnenhip  mouey,  effects,  labour,  care,  or  skiU,  for  the 

defined.  t*  •  •       •       i 

purpose  of  carrying  on,  as  principals,  a 
common  undertaking,  for  a  lawful  object, 
for  their  common  profit.  (Sm.  Merc.  Law, 
20  ;  Tudor  Ca.  on  M.  L.  303-4,  307  ;  Ai 
Con.  635  ;  Lindley,  1  ;  and  infra.) 
Contract  of        The  partnership  contract  need  not  be  in 

partnership.  ^  * 

writing,  but  may  be  entered  into  verbally, 

or  inferred  from  the  conduct  of  the  parties. 

(Sm,  Merc.  Law,  26  ;  Lindley,  81,  87-9.) 

Article!  of        Au  agreement  in  writing  for  a  partner- 
partnership,  o  or 

ship  is  designated  by  the  name  of  articles 
of  partnership.     (Sm.  Merc.  Law,  32 ;    2 
Ste.  Com.  98  ;  Lindley,  88.) 
^•^■ybe      Each  of  the  partners  must  be  competent 
to  contract ;  and  therefore,  if  the  contract 

(a)  As  this  Manual  relates  onlj  to  that  portion  of 
Common  Law  which  is  termed  Private  Law,  it  does  not 
include  the  law  of  Joint-stock  Companies,  the  statutoiy 
part  of  which  has  been  consolidated  by  the  statute  25 
&  26  Vict.  c.  89. 
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of  partnership  is  attempted  to  be  entered  Part  iii. 
into  by  an  infant,  it  will  be  avoidable  at  Cap!  v. 
his  full  age ;  and  if  by  an  alien  enemy,  it 
is  void ;  and  if  by  a  married  woman,  it  is 
void,  except  by  special  custom,  or  upon  the 
civil  death,  transportation,  or  judicial  sepa- 
ration of  the  husband,  or  in  respect  of 
separate  estate.  (Tudor  Ca.  on  M.  L. 
305-6 ;  Sm.  Merc.  Law,  23 ;  Lindley,  74, 
77,  79.) 

A  community  of  profit  is  the  true  crite-  criterion 

and  requi* 

xion  of  a  partnership.  This  is  essential ;  "'^°*„J. 
but  an  equality  of  profit  is  not  necessary ; 
nor  is  it  necessary  that  there  should  be 
a  community  of  that  which  produces  the 
profit,  or  a  community  of  loss.  For,  one 
partner  may  contribute  all  the  money,  all 
the  stock, or  all  the  labour;  and  by  express 
stipulation,  one  partner  may  be  exonerated 
from  all  loss,  as  between  himself  and  his 
companions,  though  he  will  nevertheless  be 
liable  to  strangers.  (Sm.  Merc.  Law,  20-2; 
Broom  Com.  536  ;  2  Ste.  Com.  1 00-1  ; 
Tudor  Ca.  on  M.  L.  306,  308 ;  Lindley,  10, 
16,  57  ;  Chit.  Con.  212,  213,  217  ;  Ad.  Con. 
639,  664.) 

A  person  may  be  a  partner  with  one  only  DUftrent  po. 
of  a  firm,  in  respect  of  his  share,  without  p«"®"*  '"*- 
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terectedin 
the  profiu. 


Pakt  m.  being  a  partner  with  the  others.  And  per- 
Cap.  v.  sons  may  stand  in  the  position  of  partners 
as  to  third  persons,  without  being  partners 
inter  se.  Thus,  if  a  person  stipulates  for  a 
share  in  the  profits,  not  as  a  principal,  so  as 
to  give  him  a  right  to  an  account,  but  as  a 
mere  agent,  factor,  or  servant,  he  is  not  a 
partner  as  between  himself  and  his  em- 
ployers, but  he  is  a  partner  as  to  third  per- 
sons. But  a  person  may  have  a  virtual 
interest  in  the  profits,  by  stipulating  that 
he  shall  receive,  as  agent,  factor,  or  servant, 
a  sum  proportioned  to  the  gross  profits, 
without  being  a  partner,  even  as  to  third 
persons.  So  that  a  person  having  a  virtual 
interest  in  the  profits,  may,  in  respect  of 
that  interest,  be  a  partner,  both  as  regards 
the  other  person  or  persons  engaged  in  the 
undertaking,  or  one  of  them,  and  as  regards 
strangers;  or  he  may  be  a  partner  as 
regards  strangers  only ;  or  he  may  not  be  a 
partner  in  any  respect.  (See  Sm.  Merc. 
Law,  22 ;  Broom  Com.  536-7 ;  Tudor  Ca. 
on  M.  L.  304,  310-11;  Rose.  378;  Chit. 
Con.  213, 216,  223;  Ad.  Con.  654;  Lindley, 
13,  34.) 

A  dormant  partner,  that  is,  one  who  par- 
ticipates in  the  profits,  but  does  not  appear. 


Donnmt 
partner. 
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to  the  world  as  a  partner,  is  responsible  for  Pabt  ni. 

Tit.  n. 
the  engagements  of  the  firm.     (Sm.  Merc,    c^^p  y 


Law,  21  ;  2  Ste.  Com.  100  ;  Tudor  Ca.  on      

M.  L.  311;  Lindley,  34,  902;  Chit.  Con. 
218  ;  Ad.  Con.  662.) 

Even  without  entering  into  any  contract,  Nomtmi 

partner. 

a  man  may  incur  the  liabilities  of  a  partner, 
as  between  himself  and  third  persons  deal- 
ing with  the  firm,  by  lending  his  name  and 
credit  to  a  firm,  or  in  any  manner  holding 
himself  out  as  a  partner  therein,  if  such 
holding  out  has  come  to  the  knowledge  of 
sucli  third  persons.  Such  a  person  is  called 
a  nominal  partner.  (Sm.  Merc.  Law,  24  ; 
Broom  Com.  540  ;  2  Ste.  Com.  100 ;  Tudor 
Ca.  on  M.  L.  212 ;  Lindley,  902 ;  Chit.  Con. 
218 ;  Ad.  Con.  665-6 ;  Martin  v.  Gray, 
14  Scott,  824.) 
A  new  partner  cannot   be  introduced  AdmiMtoB  of 

a  new  part- 
without  the  consent  of  every  member  of"*'* 

the  firm  ;  insomuch  that  the  executors  of  a 

deceased  partner  do  not  become  partners  in  Executors  or 

'-  a  deceased 

his  stead,  imless  the  partnership  contract  p"'"*'- 
contains  a  stipulation  that  they  shall  be 
admitted  in  his  place.   (Sm.  Merc.  Law,  25, 
32;  Tudor  Ca.  on  M.  L.  304;  Ad.  Con. 
640 ;  Lindley,  702,  890.) 
But  if  an  executor  once  becomes  amember  ^^^^  ^ 


Cip.  V.  for  the  persons  interested  in  the  teetator'a 
bHODing  estate,  he  will  render  himself  liEible,  both  in 
person  and  estate,  for  its  engagements ;  inso- 
much that  he  may  even  be  made  bankrupt 
in  respect  of  such  liability.  (Sm.  Merc. 
Law,  33  ;  Lindley,  809,  882.) 
shirai.  Partners  are  jointly,  and,  unless  there  is 

evidence  to  the  contrary,  are  taken  to  be 
equally,  interested  in  the  partnership  stock 
and  effects  and  the  profits.  Yet,  in  equity, 
a  partner  may  have  little  or  no  valuable 
interest  in  the  concern,  but  may  be  indebted 
to  it ;  for,  in  equity,  each  of  the  partners 
may  buy  or  borrow  from  the  firm,  and  the 
firm  &om  each  of  them.  (Sm.  Merc  Law, 
29  ;  Tudor  Ca.  on  M.  L.  306,  308,  312  j 
Lindley,  673.) 

Where  all  the  capital  is  contributed  by 
one,  and  all  the  labour  by  another,  the 
latter  is  in  some  cases  entitled-  to  a  share 
in  the  capital,  while  in  others  he  is  not : 
it  depends  upon  the  intention  of  the  part- 
nership. (Sm.  Merc.  Law  30 ;  Lindley, 
673-*.) 

On  the  death  of  a  partner,  his  share  in 
the  capital  stock  does   not  go  to   his   co- 
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partner,  but  forms  part  of  his  personal  es-  Pam  hi. 

Tit  II 

tate.    (2  Ste.  Com.  48.)  C^^  v. 


The  legal  interest  in  the  choses  in  action 
of  the  firm  survives  to  the  other  parties  ;  so 
that  they  alone  can  sue  at  law  upon  all  con- 
tracts made  with  the  firm  before  the  disso- 
lution ;  but  they  are  trustees  in  equity  for 
the  personal  representatives  of  the  deceased 
partner  to  the  extent  of  their  shares.  (Ad. 
Con.  649.) 

A  partner  must  be  thoroughly  faithful  conduct, 
towards  his  copartners.  He  must  not  place 
himself  in  a  situation  likely  to  give  him  a 
bias  against  his  duty.  And  if  he  obtains 
any  advantage  in  the  course  of  the  part- 
nership dealings,  he  wiU  be  a  trustee  of  it, 
in  equity,  for  their  benefit.  (Sm.  Merc. 
Law,  30-31 ;  Tudor  Ca.  on  M.  L.  320-1  ; 
Lindley,  492-^3,  504.) 

One  partner  may  not  exclude  another 
from  the  equal  management  of  the  concern ; 
and  each  partner  ought  to  devote  an  amount 
of  time,  care,  and  trouble  to  the  business, 
and  to  keep  proper  accounts.  (Tudor  Ca. 
on  M.  L.  321  ;  Lindley,  464-5.)  ' 

Each  partner  is  deemed  the  agent  of  the  Power  of  in. 

.dividual 

rest,  whether  they  be  actual  or  nominal,  >"'"*'•• 
acting  or  dormant,  and  has  authority^  aa 
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1*ABT  m.  sucli,  to  bind  them  to  any  person  dealing 

Tit  H.  .  • 

Cap.  V.  bona  fide  (and  without  express  notice  &om 
them  that  they  will  not  be  responsible),  by 
such  contracts  respecting  the  goods  or  busi- 
ness of  the  firm  as  are  within  the  ordinary 
scope  of  the  partnership  dealings,  and  even 
by  negotiable  instruments  circulated  in  the 
name  of  the  firm,  where  the  purposes  of 
the  firm  require  that  its  members  should 
pass  such  instruments,  notwithstanding  any 
agreement  among  the  partners,  unknown 
to  such  person^  that  no  partner  shall  have 
such  authority.  Each  partner  may  bind  the 
rest  by  a  loan  or  a  purchase  apparently 
connected  with  the  business,  or  by  a  sale 
or  pledge  of  the  joint  property,  or  by  a 
receipt,  or  by  a  bill,  note,  guaranty,  or  other 
security,  in  the  name  of  the  firm  and  in  its 
behalf,  where  such  dealings  are  required  by 
the  purposes  of  the  firm,  though  he  in- 
stantly apply  the  money  or  goods  to  his 
own  use;  provided  the  person  with  whom 
he  dealt  had  no  reason  to  suppose  that  a 
fraud  was  intended.  And  where  an  act  of 
one  partner  is  binding  on  all,  each  is  liable 
upon  it  in  his  individual  capacity,  as  regards 
his  separate  estate,  as  well  as  in  respect  of 
the  partnership  property.    (Sm.  Merc  Law, 
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38-43 ;  Broom  Com.  539-42  :  Tudor  Ca.  on  Part  III. 

^       ^  ^ .     ,,  Tit.  n. 

M.L.  312,  314  ;  2  Ste.  Com.  98-9 ;  Lmdley,    Cxp.  V. 


213-4,  216;  Eosc.  377,  402;  Chit.  Con. 
228,  230,  236  ;  AA  Con.  653-661 ;  Byles, 
38,  43,  45,  46.) 

Each  partner  may  pay  or  satisfy  a  debt 
so  as  to  exonerate  the  firm,  and  give  time 
to  a  partnership  debtor,  and  execute  a  valid 
release,  in  the  name  of  the  firm,  and  thereby 
preclude  them  from  suing.  And  payment, 
release,  or  discharge  to  one  partner,  is  pay- 
ment, release,  or  discharge  to  all,  even  after 
a  dissolution,  and  notwithstanding  a  clause 
in  the  deed  of  dissolution  that  another 
partner  shall  receive  all  the  debts.  But 
partners  are  not  bound  by  any  contract 
made  with  their  copartner,  as  an  individual, 
and  on  his  own  account.  (Sm.  Merc.  Law, 
38-9,  41,  54,  57 ;  Tudor  Ca.  on  M.  L.  331 ; 
Lindley,  221-2,  229,  232,  236 ;  Rose.  294, 
471  ;  Chit.  Con.  235 ;  Ad.  Con.  657,  661.) 

A  partner  cannot  bind  the  firm  by  deed, 
unless  authorised  by  deed  to  do  so.  (Broom 
Com.  544;  2  Ste.  Com.  99,  100;  Lindley, 
223 ;  Chit  Con.  231.) 

Partners  in  a  trade  strictly  mercantile 
may  bind  each  other  by  drawing,  accepting, 
or  indorsing  bills  or  notes  in  the  name  of 
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Pabt  m.  the  firm.     (Sm.  Merc.  Law,  45;  Lindley, 
cl^.v;    213;  Ad.  Con.  656,  658;  Byles,  41.) 
Reni^.         As  a  general  rule,  one  party  cannot  sue 
one  p^ner   auothcr  in  a  partnership  matter ;  but  an 

against  an>  ^*  * 

«»»«'•  action  will  lie,  by  one  partner  against 
another,  for  an  ascertained  balance  due  on 
an  account  taken,  and  in  some  other  cases 

siut  In  Chan-  of  partnership.  A  partnership  account  is 
usually  taken  in  Chancery.  And  if  the 
parties  cannot  agree  as  to  the  division  of 
profits,  those  who  insist  upon  the  imme- 
diate division  of  the  profits,  must  resort  to 
the  Court  of  Chancenr  for  a  dissolution  of 
the  partnership,  a  setuement  of  the  accounts^ 
and  a  division  of  the  balance  :  for^  in  many 
cases  at  least,  the  profits  cannot  be  ascer- 
tained while  the  business  is  being  carried 
on ;  and  it  qannot  be  conveniently  wound 
up  except  in  Chancery.  (Sm,  Merc.  Law, 
34-7 ;  Tudor  Ca.  on  M.  L.  323-6 ;  2  Ste. 
Com.  102 ;  Broom  Com.  537-8 ;  Lindley, 
735  ;  Chit.  Con.  225-7 ;  Ad.  Con.  640-6.) 

JJtt«»ence-       The  liability  of  a  partner  to  third  persons, 

J^SiSiwy*"  in  respect  of  the  engagements  of  his  co-part- 
ners, commences  with  his  admission  into 
the  firm ;  so  that  he  will  not  in  general  be 
liable  on  a  contract  effected  before  he  was 
admitted.     And  hence  an  incoming  partner 


of  partbert. 
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is  not  liable  for  the  price  of  goods  sold  to  the  Pabt  ni. 

'Ptt  TT 

firm  before,  though  not  delivered  till  after,    cap.  V. 

he  became  a  partner.    (Sm.  Merc.  Law,  48  ; 

Broom  Com.  546  ;  Tudor  Ca.  on  M.L.  314  ; 
Ad.  Con.  666-7;  Lindley,  811-12;  Rose. 
379.) 

If  one  partner  makes  an  admission,  acknow- 
ledgment, or  representation,  respecting  the 
partnership  concerns  in  the  ordinary  course 
of  business,  his  co-partners  are  generally 
bound  by  it.  And  if  notice  is  given  by  or 
to  one  partner,  respecting  the  partnership 
business,  it  is  tantamount  to  notice  by 
or  to  all.  And  if  one  partner  is  guilty  of 
a  breach  of  contract,  negligent  wrong,  or 
fraud,  in  conducting  the  business  of  the 
firm  within  the  scope  of  his  authority,  the 
others  are  generally  liable.  (Sm.  Merc.  Law, 
47-S;  Lindley,  230-53;  Ad.  Con.  662; 
Powell,  157.) 

As  to  those  who  have  not  dealt  with  a  cefsation  or 

lUbility. 

firm  before  its  dissolution,  the  liability  of  a 
partner  ceases  upon  his  dissolving  the  part- 
nership, removing  his  name  from  the  firm, 
and  giving  general  notice  of  the  dissolution 
in  the  'Gazette.'  But  particular  notice 
must  be  given  to  those  who  have  previously 
dealt  with  the  firm.     (Sm.  Merc.  Law,  49  ; 
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Pabt  m.  Broom  Com.  547  ;  Tudor  Ca.  on  M.  L.  315  ; 

cIp.  V.   2  Ste.  Com.  102  ;   lindley,  324,  327,  330, 

335-6 ;  Chit.  Con.  237-8  ;  Ad.  Con.  667-8.) 

The  retiring  partner  will  still,  however, 
remain  liable  in  respect  of  engagements  prior 
to  the  dissolution,  unless  the  creditor  who 
seeks  to  charge  him  has,  expressly  or  im- 
pliedly, agreed  to  the  substitution  of  the 
credit  of  the  new  firm  for  that  of  the  old. 
(Tudor  Ca.  on  M.  L.  315,  318-9;  Broom 
Com.  547 ;  Lindley,  337,  353.) 

The  liability  of  a  dormant  partner  ceases 
on  his  retirement,  except  as  to  persons  who 
knew  him  to  be  a  partoer,  and  to  whom  he 
has  not  given  notice  of  his  retirement. 
(Broom  Com.  548  ;  2  Ste.  Com.  102  ;  Tudor 
Ca.  on  M.  L.  315 ;  Ad.  Con.  668;  Eosc.  379 ; 
Chit.  Con.  238  ;  Lindley,  326.) 

On  the  death  of  a  partner,  his  personal 
representative  is  exonerated  at  law ;  but  in 
equity  the  estate  of  the  deceased  is  liable 
until  his  debts' have  been  discharged.  (Sm. 
Merc.  Law,  51 ;  Tudor  Ca.  on  M.  L. 
316.) 
wditow'  ^®  creditors  of  the  partnership  have  a 

right  to  the  payment  of  their  debts  out  of 
the  partnership  funds,  before  the  private 
creditors  of  either  of  the  partners ;  although, 
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at  law,  this  is  generally  disregarded.     On  Pakt  IIL 
the   other   hand,  in   equity,  the   separate    cap.  v. 


creditors  of  each  partner  are  entitled  to  be 
jfirst  paid  out  of  the  separate  eflfects  of  their 
debtor,  before  the  partnership  creditors  can 
claim  anything ;  although,  at  law,  a  joint 
creditor  may  proceed  directly  against  the 
separate  estate.  (Sm.  Eq.  Manual,  334; 
Tudor  Ca.  on  M.  L.  316,  356.) 

A  partnership  may  be  dissolved  :  1.  By  DiMoiution. 
effluxion  of  time.  2.  By  mutual  consent. 
3.  By  the  decree  of  a  Court  of  Equity,  in 
case  the  partnership  undertaking  originated 
in  fraud,  misrepresentation,  or  oppression, 
or  cannot  be  carried  on  at  all,  or  at  least 
according  to  the  stipulations  in  the  articles, 
or  without  injury  to  all  the  partners;  or 
in  case  of  the  permanent  insanity  or  in- 
capacity, or  the  gross  misconduct,  as  partner, 
of  one  of  the  firm ;  such  as  refusing  to  ac- 
count for  his  receipts.  4.  If  no  limit  was 
originally  fixed,  it  is  called  a  partnership 
at  will,  and  may  be  dissolved  by  either 
parti^er  at  a  moment's  notice,  unless  such  a 
dissolution  would  be  in  ill-faith,  or  would 
work  an  irreparable  injury.  6.  The  entire 
partnership  is  also  dissolved  by  a  general 
assignment  by  one  or  more  of  the  partners, 
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Part  HI.  or  by  an  execution  on  the  partnership  effects 
Cap.  v.  by  a  creditor  of  one  of  the  partners,  or  by 
an  assignment  of  his  share  in  the  business, 
or  by  the  bankruptcy  of  any  partner,  or  by 
his  outlawry,  or  by  his  attainder  of  treason 
or  felony.  6.  And  the  death  of  a  partner, 
or  the  marriage  of  a  female  partner,  operates 
as  a  dissolution.  But  in  the  case  of  a  part- 
nership of  three  or  more  persons,  the  other 
persons  may,  of  course,  come  to  a  new  agree- 
ment to  carry  on  the  business  upon  the  old 

« 

terms.  (Sm.  Merc.  Law,  27-8;  Sm.  Eq. 
Manual,  331  ;  2  Ste.  Com.  98  ;  Tudor  Ca. 
on  M.  L.  33 J -9;  Lindley,  178-87;  Ad.  Con. 
648 ;  Chit.  Con.  237.) 
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CHAPTER  VI. 

PARTIES  TO  BILLS  OF  EXCHANGE,  PROMISSORY 
NOTES,  AND  CHEQUES. 

Negotiable  Indtruments. 

Choses  in  action,  (i.  e.  rights  to  things  Pabt  m. 
whioh  are  not  in  possession,  but  can  only  be  cap.  VI. 

recovered,  if  withheld,  by  an  action,)  are      

not  assignable  at  law.     The  ownership  in  a  Transfer  of 

<-»  i^  property  in  a 

chattel  personal  cannot,  except  by  sale  in  roSSTbytTne 
market  overt,  be  transferred  at  law  to  anorv«Sd." 
vendee  by  a  person  in  whom  it  is  not  vested. 
But  negotiable  instruments  are  an  excep- 
tion  to  this  rule.  (Sm.  Merc.  Law,  202 ; 
Broom  Com.  428-30 ;  Ad.  Con.  796-7  ;  and 
see  supra,  p.  148.) 

An  instrument  is  properly  negotiable.  Negotiable 

1  j«i         T«i  1  "••■••  instrumenti 

when  the  legal  nght  to  that  which  is  secured  deicribed. 
by  it,  and  the  right  of  action  on  it  in  case 
of  default,  are  transferable  from  one  person^ 
to  another,  so  as  to  enable  the  latter  to  sue 
upon  it  in  his   own  name.      Thus,  bills,  what  are 

negotiable. 

whether  payable  to  order  or  to  bearer,  are 
negotiable  ad  infinitum;  and  the  transfer 
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Pabt  IIL  vests  in  the  assignee  a  right  of  action  in  his 
Tit  II  . 

Cap.  VL  ^^^  name   on  the    instrument    assigned. 

(Chit.  B.  1 37 ;  Broom  Com.  428 ;  2  Ste.  Com. 

113,  121 ;  Ad.  Con.  797-8.)  An  exchequer 
bill,  if  the  blank  in  it  has  not  been  filled 
up  with  any  person's  name,  is  transferable 
by  mere  delivery.  Bills  of  lading  are  trans- 
ferable by  indorsement,  so  as  to  vest  the  con- 
tract in  the  indorsee.  And  a  cheque  or  draft 
on  a  banker  is  as  negotiable  as  a  bill  of  ex- 
change. (Chit.  B.  138  ;  Mau.  &  Pol.  226-7.) 
There  are  other  instruments  which, 
though  saleable  by  mercantile  usage,  are 
not,  properly  speaking,  negotiable  ;  for 
none  but  the  original  contractee  can  sue 
upon  them.  And  instruments  which  are 
negotiable  in  one  state  may  be  deprived 
of  their  negotiable  character.  Thus,  a  bill 
or  a  note,  when  indorsed  in  blank,  is 
negotiable;  yet,  by  a  restricted  iDdorse- 
ment,  the  holder  may  cause  its  negotiability 
to  cease.  (Sm.  Merc.  Law,  203 ;  Ad.  Con 
821-2.) 

Bills  of  Exchange,  Promissory  Notes,  and 

Cheques. 

SJfii^  d^        ^  ^^  ^  exchange  (frequently  termed  a 
draft)  is  a  written  order  or  request,  signed, 
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but  not  sealed,  by  one  person  to  another,  Pabt  m. 

Tit  IL 

for  the  payment  of  a  sum  of  money,  at  a  cap.  vi. 
specified  time^  unconditionally.    The  person  j>^^^ 
making  this  order  or  request  is  called  the  J^toV, 
drawer;    the    person  to  whom  it  is   ad- 
dressed, the  drawee,  and,  if  he  accepts  it, 
the  acceptor ;  the  person  in  whose  favour  it 
is  made,  the  payee.     Sometimes  the  same 
person  is  both  drawer  and  payee.     (Sm. 
Merc.  Law,  206 ;  Chit.  B.  5  ;  Broom.  Com. 
433-6 ;  Byles,  1.) 

An  accommodation  bill  is  a  bill  to  which  Aocommo. 

dation  bUU 

a  person  has  put  his  name  as  drawer,  ac- 
ceptor, or  indorser,  without  value  passing, 
merely  to  accommodate  some  other  party, 
by  enabling  him  to  get  it  discounted.  And 
it  sometimes  happens  that  two  persons 
agree  to  mutually  draw  upon  one  another, 
without  any  value  passing;  and  the  drawer 
in  each  case  gets  his  banker  or  some  other 
person,  relying  on  the  credit  of  the  drawer 
and  acceptor,  to  discount  the  bill,  so  as  to 
raise  money,  for  purposes  of  speculation 
or  other  purposes;  the  discounter  not 
knowing  but  that  the  full  value  passed,  and 
the  acceptor  hoping  to  have  fimds  to  pay 
the  bill  at  maturity.  In  these  cases  there 
is  an  implied  contract  by  the  party  ac- 
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Part  HI. 

Tit.  IL 

Cap.  VI. 


Holder  of  a 
biU. 


Cheque  de- 
fined. 


Bank-note 
defined. 


DiSbrence 
between  a 
cheque  and  a 
bill  of  ex- 
change. 


commodated  to  pay  or  enable  the  accommo- 
dating party  to  pay  the  bill  at  maturity, 
and  to  indemnify  the  accommodating  party 
in  case  he  is  obliged  to  pay  it.  (Ste.  Lect. 
60-2  ;  Broom  Com.  436, 481 ;  Byles,  119.) 

Where  an  indorsee  of  a  bill  is  aware  that 
it  is  only  an  accommodation  biU,  and  has 
paid  only  part  of  the  amount  for  which  the 
bill  was  drawn,  he  can  only  recover  what 
he  paid.     (Ai  Con.  803.) 

The  owner  of  a  bill  is  called  the  holder, 
or,  where  it  is  transferable  by  delivery,  the 
bearer.     (Chit.  B.  1 9  ;  Byles,  2.) 

A.cheque  is  a  species  of  bUl  of  exchange. 
It  is  an  order  or  request,  made  in  writing, 
or  partly  in  print  and  partly  in  writing,  to  a 
banker  by  his  customer,  to  pay  a  certain  sum 
to  a  person  or  bearer  or  order,  on  demand. 

A  bank-note  is  a  promissory  note  made 
by  a  banker,  payable  to  bearer  on  demand, 
and  circulated  and  treated  in  law  as  money. 
(Sm.  Merc.  Law,  206 ;  Broom  Com.  473 ; 
Byles,  9,  10, 13.) 

A  cheque  is  in  general  subject  to  the 
same  rules  as  a  bill  of  exchange.  But  it 
does  not  require  acceptance,  and,  in  the 
ordinary  course,  it  is  never  accepted.  It  is 
not  intended  for  circulation,  but  is  given 
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for  immediate  payment,  and  should  be  PartIII. 
presented  for  payment,  or,  if  the 'parties  cap.vi. 
live  at  a  distance,  forwarded  for  the 
purpose  of  being  presented  for  payment, 
not  later  than  the  day  after  the  day  on 
which  it  is  received ;  and,  in  the  latter 
case,  the  person  to  whom  it  is  forwarded 
should  present  it  for  payment  the  day 
after  he  receives  it.  It  is  not  entitled  to 
days  of  grace.  Unless  made  payable  to 
order,  it  is  not  usually  indorsed ;  and  the 
drawer  is  not  discharged  by  the  holder's 
neglect  to  present  it  in  due  time,  unless 
the  banker  has  failed  during  the  interval. 
(  Broom  Com.  454  ;  Ad.  Torts,  204 ;  Byles, 
18,  17,  20;  Rose.  300-1.) 

A  promissory  note  (or  note  of  hand)  is  a  Promissory 

*  .  °®'®  defined. 

written  promise  signed  by  the  promisor, 
but  not  sealed,  to  pay,  at  a  specified  time, 
a  certain  sum  of  money  unconditionally. 
The  promisor  is  called  the  maker ;  and  the  *  Maker.* 
promisee,  or  person  to  whom  the  promise 
is  made,  is  called  the  payee.  (Sm.  Mera  '  P*y«e.' 
Law,  206;  Chit.  B.  10 ;  Broom  Com.  464, 
467  ;  2  Ste.  Com.  123 ;  Byles,  5.) 

A  bill  is  said  to  be  *at  maturity,'  when  'Maturity.' 
it  becomes  due ;  and  to  be  '  taken  up,^  when  *  Taken 

'  *  up.* 

it  is  paid ;  and  when  a  person  is  said  to 

K  2 


*  Retiring  a 
bill.' 
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Part  IH  *  retire  *  a  bill,  it  is  generally  meant  that 

Cap.  vi*  he  pays  it  before  maturity,  but  sometimes 

the  term  is  applied  to  a  payment  by  the 

acceptor  at  maturity.     (Byles,  205.) 

Partiet  to  a       Those  oulv  Can  be  parties  to  a  bill  or  note 

bill  or  note :  •'  ^ 

^^^'  who  would  be  capable  of  entering  into  any 

other  contract.  A  married  woman  cannot 
charge  either  herself  or  her  husband,  by 
making,  drawing,  accepting,  or  indorsing 
negotiable  instruments,  except  as  agent  for 
her  husband,  or  except  he  is  under  a  civil 
incapacity  of  residing  here,  or  she  has  been 
judicially  separated  from  him.  But  in  cer- 
tain cases  she  may  render  her  separate 
estate  liable  in  equity. 

If,  however,  a  bill  or  note  is  made  or  in- 
dorsed payable  to  the  order  of  a  married 
woman,  without  any  words  excluding  her 
husband,  he  may  negotiate  it,  or  may  sue 
upon  it,  either  in  his  own  name  or  in  the 
joint  names  of  himself  and  his  wife.  But  if 
it  is  made  or  indorsed  payable  to  her  alone, 
he  cannot  sue  upon  it  in  his  own.  name  only, 
or  transfer  it,  but  he  may  reduce  it  into 
possession,  by  receipt  of  the  sum  payable, 
or  by  suing  upon  the  instrument  in  the 
joint  names  of  himself  and  his  wife.     (Sm. 

(a)  As  to  iniiuits,  see  supra,  54*6. 
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Merc.  Law,  221 ;  Byles,  68-60  ;  Chit.  B.8,  ^^^^g^- 

12-17.)  Cap.' VI. 

A  bill  or  note  may  be  written  or  indorsed  Requisites  in 

.      ^  abillornote. 

in  pencU.    (Byles,  68  ;  Chit.  B.  80.) 

It  is  not  essential  that  a  bill  or  note  be 
in  any  particular  form  of  words.    But  there 
is  an  established  form,  to  which  it  is  very 
desirable  to  adhere,  in  order  to  prevent  ques- 
tions from  arising.  In  a  bill  there  must  be  an 
order  or  request,  and  in  a  note  a  promise, 
to  pay.    A  mere  supplication  or  acknow- 
ledgment will  not  suffice.    The  instrument 
must  be  for  the  payment  of  money  in  specie 
alone,  and  not '  cash  or  bank-notes,'  nor  for 
the  payment  of  money  or  the  doing  or  not 
doing  anything  else,  in  the  alternative. 
The  money  payable  must   be  a  definite 
amount.    And  it  must  be  payable  absolutely 
and  unconditionally,  and,  if  a  time  is  spe- 
cified, at  a  time  which  is  sure  to  arrive, 
though  it  be  uncertain  when  it  will  arrive. 
If  there  are  any  words  in  a  note  which 
renders  the  ultimate  liability  to  pay  un- 
certain, it  will  not  be  negotiable,  but  will 
be  a  mere  agreement.     (Sm.  Merc,  Law, 
208-10 ;    Chit.  B.  81-90 ;    Broom,  467 ; 
Byles,  6,  10,  68,  71,  83-6;  Ad.  Con.  814, 
815.) 
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Pabt  III.       The  following  is  the  form  of  an  inland 

Tit.  n.     -  .„ 
Cap.  VI.    Dill: 

London,  January  1,  1862. 

Form  of.       ^jqq    q^     q^ 

On  demand,  or  at  sight,  or  days 
(Stamp)  (yf  months  after  sight,  or  days 
or  months  after  date,  or  at  [some 
other  period]  pay  to  C.  D.  or  order 
[or  to  C.  D.  or  bearer,  or  to  C  D.,  or  to 
bearer,  or  to  my  order]  One  hundred 
pounds  [for  value  received]. 

John  Wood. 

To  Mr,  Thos.  Jones,  Merchant,  Liverpool. 
Form  of  a         The  foUowiug  is  the  form  of  a  promissory 
note: — 

London,  January  I,  1862. 
.f  100.  08.  Od. 

On  demand,  or  at  sight,  or  days 
(Stamp)  07»  months  after  sight,  or  days 
or  months  after  date,  or  at  [some 
other  period]  I  promise  to  pay  to  CD. 
or  order  \or  to  C.  D.  or  bearer,  or  to 
C.  D.,  or  to  the  order  of  C.  D.,  or  to 
bearer]  One  hundred  pounds  [for 
value  received]. 

John  Wood. 

(Sm.  Merc.  Law,  212;  Broom  Com.  iSS, 
467;  2  Ste.  Com.  123  ;  Byles,  68-80.) 


note. 
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A  mere  acknowledgment  of  a  debt,  called  Part  hi. 
an  I  0  U,  which  requires  no  stamp,  and  on   cap.  vi. 
which  an  action  may  be  brought,  is  ofteu  |  ©  uT" 
made  thus : 

London,  January  1, 1862. 

Mr.  A.  B. 

I  0  U  in  00. 

CD. 
(Byles,  11,  26,  27 ;  Trower,  176-7.) 

If  an  I  O  U  is  not  addressed  to  anyone, 
it  is  evidence  for  the  person  who  sues  on  ifc, 
if  produced  by  him.  (Byles,  27;  Tro>rer,  1 77.) 
An  lOXJ  is  not  negotiable.  (Trower,  177.) 
If  an  I  0  U  contains  words  which  make 
it  amount  to  a  promissory  note  or  an  agree- 
ment, it  will  be  so  regarded,  and  must  be 
stamped  as  such.    (Byles,  27.) 

It  is  not  essential  to  state  the  place  of  piace  and 

^  amount. 

making  a  bill  or  note,  or  to  superscribe 
or  subscribe,  in  figures^  the  sum  payable. 
(Byles,  69,  70 ;  Chit.  98, 100.) 

A  date  is  not  essential  to  a  bill  or  note.  Date. 
If  omitted,  the  instrument  will  be  considered 
as  dated  at  the  time  it  was  made.     (Byles, 
69  ;  Sm.  Merc.  Law,  216  ;  Chit.  B.  99.) 

A  bill  or  note  may  be  made  payable  at  Time  of 

"  ^    "  payment. 

any  period  or  on  any  event,  however  distant, 
if  it  must  arrive  or  happen.     If  no  time  of 
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•'After 
tight.* 


'  On  de- 
mand/ 


Pabt  m.  pajrment  is  expressed^  the  amount  will  be 
Cap.  VL  payatl©  on  demand.  (Byles,  71,  86,  86 ; 
Chit  B.  100-1.) 

The  words  '  after  sight/  in  a  bill^  mean 
after  acceptance,  or  protest  or  noting  for 
non-acceptance ;  and,  in  a  note, '  after  pre- 
sentment for  sight/  (Byles,  189, 192  ;  Chit. 
B.  257-8 ;  Bayley,  6th  ed.  243-4.) 

The  words  *  on  demand/  do  not  import 
that  it  is  necessary  to  make  a  demand 
before  the  biU  or  note  will  become  payable, 
but  merely  denote  that  the  debt  is  due  and 
payable  immediately,  so  that  an  action  will 
be  a  sufficient  demand.  And  hence,  if  a 
bill  or  note  -  is  payable  on  demand,  the 
statute  of  limitations  runs  from  the  date  of 
the  instrument,  without  waiting  for  a 
demand.     (Byles,  320  ;  Chit.  B.  389.) 

In  the  case  of  a  bill  or  note,  a  month 
means  a  calendar  month.  (Byles,  188;  Sm. 
Merc.  Law,  215  ;  Chit.  B.  267;  Chit.  Con. 
641.) 

A  bill  or  note  is,  primS.  fade,  presumed  to 
have  been  given  for  a  sufficient  considera- 
tion, unless,  in  an  action  between  the  im- 
mediate parties  to  it  (as  between  the 
drawer  and  acceptor  of  a  biU,  or  the 
payee  and  maker  of  a  note,  or  between 


Month.* 


Considera- 
tion. 
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an  indorser  and  his  indorsee),  the  defendant  Fabt  IIL 

.  Tit  II. 

sets  up,  as  a  defence  in  toto,  that  he  received  c^p.*  yi. 

no  consideration,  or,  as  a  defence  pro  tanto,      

that  he  received  no  sufficient  consideration^ 
or  unless  the  defendant  makes  out  a  primS. 
fade  case  of  fraud,forgery,  or  other  illegality, 
sufficient  to  put  the  plaintiff  upon  proof  of 
consideration.     But  the  want  of  considera- 
tion as  between  the  immediate  parties  to  it 
will  not  constitute  a  defence  in  an  action  by 
a  holder  who  is  not  one  of  the  immediate 
parties,  if  he  or  some  intermediate  holder 
between  him  and  the  defendant  took  the 
bill  or  note  bon&  fide,  and  paid  a  valuable 
consideration    for    it.     (Sm.    Merc.    Law, 
269-70;  Byles,  108-9, 112, 117  ;  Chit.  B. 
47,  50;   Broom  Com.  433,  479-80;    Sm. 
Con.  143-4  ;  2  Ste.  Com.  122  ;  Rose.  291 ; 
Ad.  Con.  802  ;  Chit.  Con.  17, 18.) 

Felony,  fraud,  forgery,  or  illegality, 
vitiates  a  biU  or  note  in  the  hands  of  the 
immediate  parties,  and  also  in  the  hands 
of  third  persons  who  have  not  given  value 
for  it,  or  have  taken  the  instrument  after  it 
was  due,  or  have  taken  it  with  notice  from 
a  person  who  is  not  an  innocent  indorsee 
for  value.  (Sm.  Merc.  Law,  272 ;  Chit.  B. 
47,  56,  62 ;  Byles,  132,  142;  Broom  Com. 

K  3 
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Pakt  hi.  480 ;  Sm.  Con.  250 ;'  Rose.  293 ;  Ad.  Con. 
Sj.vi.  801-2.) 


For  value 


The  words  "  for  value  received"  are  not 
received.-  "^    uecessary.     (Byles,  76  ;  Chit.  B.  100.) 

Bills  or  notes  are  either  inland  or  foreign. 

f!SSS^  bufs       -^  inland  bill  or  note  is  one  drawn  or 
or  Dotef .      ma^g  \j^  jmy  paj.^  ^f  ^^^  United  Kingdom 

or  adjacent  islands,  and  made  payable  or 
drawn  upon  any  person  resident  there.  A 
foreign  bill  or  note  is  one  drawn  or  payable, 
or  both  drawn  and  payable,  abroad.  (Sm. 
Merc.  Law,  21 1 ;  Byles,  366 ;  Chii  B.  6 ; 
Broom  Com.  461 ;  2  Ste.  Com.  113 ;  Rose. 
266  ;  19  &  20  Vict.  c.  97.  s.  7.) 

in**'2tt  "^^*  Foreign  bills  arQ  ofben  drawn  in  three  or 
more  parts  ;  all  the  parts  being  numbered, 
and  together  making  what  is  called  a  set, 
and  the  whole  set  constituting  but  one  bill. 
Each  part  contains  a  condition  that  it  shall 
continue  payable  so  long  only  as  the  others 
remain  unpaid.  This  practice  is  adopted  in 
order  that  if  one  be  lost,  the  person  entitled 
may  secure  his  money  on  the  other.  (Chit. 
B.  104 ;  Sm.  Merc.  Law,  219  ;  Byles,  362-8  ; 
Broom  Com.  461.) 

By  what  law      lu  thc  casc  of  a  bill  drawu  in  one  country 

biiU  are  "^ 

governed,      qj^^  payable  in  another,  the  obligation  of 
the  acceptor  is  governed  by  the  law  of 
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the  place  where  it  is  payable  ;  but  the  obli-  Pakt  ni. 
gation  of  the  drawer  by  the  law  of  the  Cap.  vi. 
country  where  it  was  drawn.     (Sm.  Merc 
Law,  212;   Byles,  371-3;   Chit.  B.  116; 
Ad.  Con.  1035.) 

If  a  bill  or  note  is  made  payable  simply  original 

^   •'  ^  •^   transfer  of  a 

to  a  particular  individual,  without  the^^®'"®'®- 
word '  bearer '  or  *  order,'  it  is  not  negotiable, 
though  it  is  valid  as  between  the  original 
parties.  If  it  is  payable  to  a  particular 
individual  or  his  order  or  assigns,  he  may 
transfer  his  right  to  a  third  person,  by 
writing  his  own  name  upon  it  and  deliver- 
ing it  to  such  third  person ;  which  is  called 
an  indorsement,  because  the  name  of  the 
transferor  is  usually  written  on  the  back. 
If  the  bill  or  note  is  payable  to  bearer 
generally,  or  to  a  particular  individual  or 
bearer,  it  may  be  transferred  by  mere  de- 
livery. (Sm.  Merc.  Law,  216 ;  Chit.  B.  10, 
160-1 ;  Byles,  1, 136-8  ;  Ad.  Con.  798,  816, 
816;  Harrop  app.,  Fieher  resp.,  10  Scott, 
196.) 

The  payee  may  be  designated  either  by  Designation 
name  or  by  description ;  as  '  the  trustee  act- 
ing under  A's  will :   or  a  blank  may  be  left 
for  the  payee's  name ;  in  which  case  any 
bond,  fide  holder  may  insert  his  own  name. 
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Pabt  IIL  and  recover  against  the  drawer,  or,  if  autho- 

Cap.  vi.  rized  by  the  drawer  to  insert  it,  against  the 

acJceptor.    (Sm.  Merc.  Law,  217 ;  Byles,  72, 

74 ;    Chit.  B.  90,  106,  160-1 ;   Ad.  Con. 

798.) 

Similarity  of      If  indorsed  by  the  payee,  a  promissory 

a  note,  wnen  i         •      -i  i  -ii       #• 

indorsed,  to  a  note  bccomes  exactly  similar  to  a  biU  of 
exchange ;  for  then  it  is  in  effect  an  order 
by  the  indorser  of  the  note  upon  the  maker 
to  pay  to  the  indorsee :  the  indorser  then 
stands  in  the  situation  of  the  drawer  of  a 
bill ;  the  maker  is  in  the  position  of  the 
acceptor  of  a  bill,  as  the  person  primarily 
liable ;  and  the  indorsee  becomes  the  payee. 
(Sm.  Merc.  Law,  207;  Chit.  B.  6,  134; 
Broom  Com.  468-9  ;  2  Ste.  Com.  124.) 

Appucation        The  law  of  bills  is  generally  applicable 

bill  to  notes,  to  uotcs.  But  as  thcrc  is  no  third  party 
or  drawee  in  a  note,  the  points  respecting 
an  acceptance  have  no  application  to  a  note. 
(2  Ste.  Com.  123.) 

Indorsement      Indorsements  are  either  in  full  or  in 

of  bills  or 

notes.         blank.     A  full  or  special  indorsement  is 

Full  or  ^ 

SKient.  ^^^  which  mentions  the  name  of  a  person 
in  whose  favour  it  is  indorsed ;  as  where  it 
is  made  payable  by  the  indorsement  to 

Indorsement  Q.  D.  or  Order.    An  indorsement  in  blank  is 

m  blank. 

one  which  is  effected  by  the  holder  merely 
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writing  his  name  on  the  back  of  the  bill,  Part  III. 
without  making  it  payable  to  anyone  in  cap.  vi 

particular.     (Sm.  Merc.  Law,  229  ;  Broom      

Com.  487,  450;  2  Ste.  Com.  114;  Byles, 
136-7;  Chit.  B.  161,163-4 ;  Ad. Con.  798-9.) 

A  bill  or  note  indorsed  in  blank  passes  Transfer  of  a 

bill  or  note 

by  mere  delivery,  and  becomes  payable  to  ^laS?^  ^ 
any  bonii  fide  holder.  But  a  bill  or  note  ^^^' 
indorsed  in  full  will  not  pass  fi:om  the 
person  to  whom  it  was  so  indorsed  in  full 
without  being  indorsed  by  him,  either  in 
full  or  in  blank.  Whether  indorsed  in  full 
or  in  blank,  the  instrument  is  delivered 
over  to  the  assignee,  who  is  called  the 
indorsee ;  and  he  also  may  indorse  it,  either 
in  full  or  in  blank,  so  as  to  transfer  it  to 
another;  and  so  on  in  infinitum.  (Sm. 
Merc.  Law.  230  ;  Broom  Com.  432,  437, 
450 ;  Chit.  B.  161  ;  Byles,  136-7 ;  2  Ste. 
Com.  114 ;  Ad.  Con.  798-9,  801.) 

It  will  be  seen  from  the  foreffoinff  para-  Biiiindor«ed 

°        °    ^  In  full,  and 

graph,  that  a  bill  which  has  been  indorsed  SSSTfSd*" 
in  full  may  afterwards  be  indorsed  in  blank ;  ^  ^  ^*'^"* 
and  that  a  bill  which  has  been  indorsed  in 
blank  may  afterwards  be  indorsed  in  full 
by  the  indorsee  in  favour  of  himself  or 
some  other  person.  In  the  latter  case  it 
will  be  payable  to  bearer,  as  against  the 
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P^BTin.  drawer,  the  payee,  the  acceptor,  and  the 

Tit  U. 

Cap.  VI.  blank  indorsers,  in  the  same  way  as  if  it 

had  never  been  indorsed  in  fuU ;  but,  as 

against  the  special  indorser,  title  must  be 
made  through  his  indorsee.  (Byles,  137-8  ; 
Ad.  Con.  800.) 

Jjdorwnent      Persous  holding  bills  in  auter  droit  (as 

^°^^'  agents,  executors,  and  administrators)  should 
be  cautious  lest  they  render  themselves  per- 
sonally liable,  by  indorsing,  without  using 
such  special  words  as  may  prevent  such 
liability.  (Sm.  Merc.  Law,  232 ;  Chit.  B. 
142 ;  Byles,  63.) 

Rcrtrictive        An  indorsement  may  be  restrictive,  that 

indorsement.  , 

is,  SO  worded  as  to  deprive  the  instrument 
of  negotiability  :  thus,  *  Pay  the  contents 
to  J.  S.  only,'  or  *to  J.  S.  for  my  use.' 
(Sm.  Mera  Law,  230 ;  Byles,  145 ;  Chit.  B. 
164  ;  Broom  Com.  450 ;  Ad.  Con.  800.) 

But  though  an  indorsement  be  made  in 
full  to  a  person  without  the  words  *  or 
order,'  he  may  nevertheless  transfer  by  his 
indorsement.  And  yet,  as  we  have  seen, 
where  the  drawer  or  maker  has,  in  the 
body  of  the  instrument,  made  it  payable 
to  a  particular  individual,  without  adding 
words  of  transfer,  such  as  '  or  order,'*  it  is 
not  transferable.     (Sm.  Merc.  Law,  231  ; 
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Byles,  135, 137;  Chit.  B.  164! ;  2  Ste.  Com.  PAETin. 

•^      '  Tit.  n. 

114)  Cap.  VI. 

The  transfer  may  in  general  be  made  by  whomi 

111  I*  1  •  •vi      tranrifer. 

any  holder,  or  his  agent,  assignees  m  bank- 
ruptcy, or  legal  personal  representative. 
(Sm.  Merc.  Law,  232;  Chit.  B.  139,  141  ; 
Byles,  160.) 

If  a  person  has  stolen  or  found  or  has 
no  right  to  indorse  a  bill  or  note,  which  is 
made  payable  to  order,  and  not  indorsed 
in  blank  so  as  to  become  payable  to  bearer, 
he  can  convey  no  title  to  it.  But  a  person 
who  had  stolen  or  found  a  bill  or  note 
made  or  become  payable  to  bearer,  may 
convey  a  title  to  it  to  a  person  acquiring  it 
from  him  bonS,  fide  and  for  valuable  con- 
sideration, but  not  if  such  person  takes  it, 
without  sufficient  caution,  under  suspicious 
circumstances,  even  though  he  have  given 
its  full  value.  (Sm.  Merc.  Law,  233  ;  Chit. 
B.  178-9  ;  Broom  Com.  139-40,  452;  Byles, 
150,  348  ;  Ad.  Con.  801.) 

A  holder  for  value  of  a  bill  made  payable  Right,  of 

.  ^    "  bonAflde 

to  bearer  or  indorsed  in  blank,  will  not  be  ^^^  ^^^ 

value. 

affected  by  intermediate  fraud,  or  infirmity 
of  title,  nor  bound  to  inquire  whether  the 
bill  has  been  properly  transferred  or  not, 
if  he  has  taken  it  before  it  was  due,  and  if 
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Pakt  in.  he  is  a  borA  fide  holder,  i.  e.  if  he  had  no 

Tit.  H. 

Cap.  VI.  knowledge  of  or  reason  to  suspect  fraud  or 
infirmity  of  title  at  the  time  he  advanced 
his  money  on  the  security  of  the  bill.  And 
an  indorsee  for  value  may  recover  from  an 
accommodation  acceptor,  though,  when  the 
indorsee  took  the  bill,  he  knew  that  the 
acceptor  had  received  no  value ;  for  the 
very  object  of  the  acceptance  was  to  enable 
the  accommodated  party  to  raise  money. 
But  if  a  holder  is  not  a  bond,  fide  holder, 
(as  if,  when  he  received  the  bill,  he  was 
aware  of  circumstances  which  rendered 
it  improper  that  payment  should  be  en- 
forced) he  will  have  no  better  interest  in  it 
than  that  of  his  transferor.  (Broom  Com. 
451 ;  2  Ste.  Com.  121 ;  Byles,  31,  32,  118, 
123,  142,  150-1 ;  Ad.  Con.  801 ;  Chit.  B. 
168-9,  204.) 

Time  of  The  transfer  of  a  bill  by  indorsement 

transfer. 

may  be  before  acceptance,  or  even  before 
its  date,  or  before  the  amount  is  filled  in, 
or  before  it  is  drawn,  and  either  before,  or, 
to  some  extent  and  under  certain  qualiflca- 
cations,  after  maturity,  that  is,  the  time 
when  it  becomes  due.  But  if  the  acceptor 
or  maker  pays  a  bill  or  note  at  maturity, 
it  ceases  to  be  a  negotiable  instrument ;  no 
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person  remains  liable  on  it,  and  consequently  Part  m. 
no  person  can  sue  on  it;  but  payment  Cap.VL 
before  it  is  due  does  not  extinguish  it,  any 
more  than  if  it  were  merely  discounted. 
And  if  an  indorser  pays  a  bill  at  maturity 
or  after  it  is  due,  he  may  afterwards  indorse 
or  negotiate  it  (Sm.  Merc.  Law,  233-5  ; 
Broom  Com.  466-7 ;  Byles,  152,  157-8 ; 
Ad.  Con.  798-9.) 

He  who  takes  a  bill,  note,  or  cheque  over-  Poduon  ©r  a 

•*■  person  who 

due,  takes  it  subject  to  the  equities  (if  any)  ^  Si SJlr 
naturally  arising  out  of  the  transaction,  to 
which  it  was  subject  in  the  hands  of  the 
person  from  whom  he  received  it ;  and  he 
has  no  better  title  to  it  than  the  person 
from  whom  he  takes  it,  if  lost  or  stolen. 
(Sm.  Merc.  Law,  233,  272  ;  Ad.  Torts,  204 ; 
Chit.  B.  163;  2  Ste.  Com.  114;  Byles, 
154-5  ;  AA  Con.  803.) 

Delivery  of  the  bill  is  necessary  to  per-  Deuvery. 
feet  an  indorsement ;  but  it  will  be  presumed, 
unless  disproved.     (Byles,  139 ;  Rose.  270 ; 
Ad.  Con.  800.) 

By  tlie  Stat.  17  Geo.  III.  c.  30,  if  a  bill  indorsement 

•^  'of  Ulla  or 

or  note  under  ol.  is  indorsed,  the  indorsement  u!^  ""**' 
must  be  made  before  the  bill  or  note  is  due, 
and  must  be  dated  at  or  not  before  the 
time  of  making  it,  and  must  specify  the 
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Pabt  m.  name  and  place  of  abode  of  ihe  indorsee. 

Tit  n 

CAP.vi.  wid  must  be  attested.     (Byles,  160.)    By 

the  Stat.  26  &  27  Vict  c.  105,  however, 

this  Act  is  repealed  from  the  28th  of 
July  1863  'for  three  years  and  until  the 
end  of  the  then  next  ensuing  session  of 
Parliament/ 

ogerationor  j^  tju  of  exchauge  payable  to  a  third 
person  operates  as  an  undertaking,  from 
the  drawer  to  the  payee  and  every  sub- 
sequent holder  fairly  entitled  to  the 
possession,  that  the  drawee,  who  is  the 
person  primarily  liable,  is  competent  to 
accept,  L  e.  to  engage  to  pay  it ;  and  that  he 
will,  when  requested,  accept,  and,  when  due, 
pay  it ;  and  that  if  the  drawee  fedl  to  do 
either,  he,  the  drawer,  will  pay  the  amount, 
provided  he  have  due  notice  of  the  dis- 
honour. (Sm.  Merc.  Law,  207;  Chit  B. 
133-4;  Broom  Com.  436,  442-3;  Byles,  3  ; 
Rose.  274 ;  Ad.  Con.  807.) 

^pejjtion  of  j^  note  operates  as  an  undertaking,  by  the 
maker  to  the  payee  and  every  subsequent 
holder  feirly  entitled  to  the  possession,  that 
he  will  make  the  payment  therein  specified. 
(Sm.  Merc.  Law,  208 ;  Broom  Com.  469.) 

Liabiuty  of       Every  person  who  indorses  a  bill  or  note 

OT  Hotel       becomes  a  surety,  and  undertakes  thereby, 
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to  the  indorsee  and  every  subsequent  holder,  Pakt  in. 
that  the  bill  or  note  shall  be  discharged  by  cap.  vi. 

the  drawee  or  maker  when  it  becomes  due :      

in  fact,  he  is  in  many  respects  like  the 
drawer  of  a  new  bill,  and  is  liable  to 
succeeding  holders,  in  de&ult  of  acceptance 
or  payment  by  the  drawee  or  maker. 

The  acceptor  of  a  bill  or  the  maker  of 
a  note  is  primarily  and  absolutely  liable  upon 
the  biU  or  note,  even  after  indorsement : 
the  drawer  and  each  indorser  are  only  col- 
laterally and  conditionally  liable  to  the 
holder,  in  the  event  of  the  acceptor's  or 
maker's  default,  and  of  the  holder  present- 
ing the  biU  according  to  its  tenor,  and  giving 
due  notice  of  the  failure  of  the  acceptor  or 
maker  to  pay  upon  a  proper  presentment. 

But  although  all  the  other  parties  are 
only  sureties,  as  between  themselves  and 
the  acceptor,  yet  each  prior  party  is  a 
principal,  as  between  himself  and  each 
subsequent  party.  Hence,  as  between  the 
holder,  on  the  one  hand,  and  the  acceptor 
and  other  parties,  on  the  other,  the  acceptor 
is  the  principal  debtor,  and  the  other 
parties  are  his  sureties.  But,  as  between 
the  holder,  on  the  one  hand,  and  the  drawer 
who  has  indorsed  and  other  indorsers,  on  the 
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Pabt  m.  other,  the  drawer  is  a  principal  debtor,  and 

Tit  n.  .  .  . 

O^.'vi.  the  other  indorsers  are  his  sureties.  And 
each  subsequent  indorser  is  a  surety  for  each 
prior  indolr.  But  a.  indorser,  Luch.  is 
not  liable  to  the  acceptor.  And  a  sub- 
sequent indorser,  as  such,  is  not  liable  to  a 
prior  indorser. 

The  transfer  of  a  bill  or  note  by  mere 
delivery  does  not  amount  to  such  an  under- 
taking as  that  which  an  indorsement  imports. 
(Sm.  Merc.  Law,  236 ;  Byles,  3,  139,  146, 
182,  224-6  ;  Chit.  B.  170-3 ;  Broom  Com. 
438-71;  2  Ste.  Com.  117-8;  Ad.  Con. 
806-7,  809,  814.) 

If  a  bill  or  note  made  or  become  pay- 
able to  bearer  is  titmsferred,  without  being 
indorsed  by  the  transferor,  for  goods  or 
other  bills  or  notes,  or  for  money  paid  at 
the  time  by  way  of  discount  or  sale,  the 
transferor  is  not  obliged  to  pay  the  value 
of  the  goods  or  refund  the  money,  if  the 
bill  or  note  is  bad,  unless  it  was  foiled, 
or  the  transferor  had  reason  to  believe  it 
to  be  of  no  value.  (Byles,  147-160 ;  Chit 
B.  176,  296  ;  Ad.  Con.  813,  814.) 

A  person  may  indorse  a  bill  or  note  in 
such  a  way  as  to  transfer  his  interest  to  the 
indorsee,  without  rendering  himself  person- 
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ally  responsible  for  its  payment,  by  adding  Part  ni. 

Ttt   TT 

to  his  indorsement,  the  words  *sans  re-  cap.'vl 

cours/  or  'without    recourse   to    me,'   or      

equivalent  words.  And  this  qualified  in- 
dorsement is  the  proper  mode  of  indorse- 
ment by  an  agent,  where  it  is  not  intended 
that  he  shall  be  personally  liable.  (Byles, 
140;Chit.  B.  158,  162,  166.) 

And  by  a  written  or  even  verbal  agree- 
ment that  the  indorsee  shall  not  sue  the 
indor^er,  an  indorser  may  protect  himself 
from  being  sued  by  his  immediate  indorsee 
or  those  standing  merely  on  his  title,  but  not 
against  subsequent  transferees  for  value 
without  notice  of  the  agreement.  (Byles, 
140.) 

Every  holder  of  a  bill  ought  to  present  it  presentment 

.       J         ..  A  .  1  of  a  bill  for 

m  due  time  tor  acceptance,  when  necessary,  acceptance. 
(Broom  Com.  438 ;  Byles,  166.)  The  re- 
quest by  the  holder  to  the  di-awee,  to 
accept  the  bill,  is  called  a  presentment 
for  acceptance.  (Sm.  Merc.  Law,  236; 
Broom  Com.  444;  Byles,  168.) 

As  there  is  no  drawee  in  a  note,  there  prwentment, 
can,  of  course,  be  no  presentment  for  accept- 
ance ;  but  yet,  when  a  note  is  payable  at 
sight  or  within  a  certain  time  after  sight, 
it  must   be  presented   to  the  maker  in 
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PabtIH  order  that  the  time  for  making  payment 
Cap.  VL  ^^7  ^  ascertained.  (Sm.  Merc.  Law^  236  ; 
Byles,  71 ;  Ad.  Con.  817.) 

^tolirttor      ^^   general,  the  holder  of  a  bill  is  not 

^^S^^'  bound  to  present  for  acceptance.  But  if 
a*  bill  is  made  payable  at  sight  or  at  a 
specified  period  afber  sight  or  after  demand, 
a  presentment  for  acceptance  is  of  course 
indispensable,  in  order  to  ascertain  the 
period  when  the  bill  is  to  become  dua 
And  even  where  presentment  for  accept- 
ance is  not  necessary,  it  is  usual  and 
prudent,  since  the  holder,  if  he  succeeds  in 
obtaining  the  acceptance  of  the  drawee, 
gains  the  additional  security  of  the  drawee, 
which  is  likely  to  render  the,  bill  more 
negotiable ;  and  if  he  does  not  succeed, 
his  remedy  against  the  drawer  and  in- 
dorsers  is  accelerated;  for  he  may  sue  them 
immediately.  (Sm.  Merc.  Law,  246 ;  Chit 
B.  186,  187;  2  Ste.  Com.  118-9;  Ad.  Con. 
804;  Rose  274;  Byles,  166.) 

MntmSJt^'*"  Presentment  for  acceptance  must  be 
within  a  reasonable  time,  depending  on 
the  circumstances  of  the  case.  (Sm.  Mere. 
Law,  247;  Chit.  B.  188;  Byles,  166;  Rose. 
274;  Ad.  Con.  804.) 

Acceptance.       An  acceptaucc  of  a  bill  is  an  engagement 
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by  the  drawee  to  pay  the  bill,  according  to  Part  in. 

Tit  TT 

the  tenor  of  the  acceptance.     (Sm.  Merc.  cap.  vi. 
Law,  236,  238-9 ;  Byles,  170.)  

An  acceptance  must  be  in  writing  on  the  How  made, 
bill,  and  signed  by  the  acceptor  or  by  some 
one  authorised  by  him.  It  is  usually  made 
by  the  acceptor's  writing  his  name  across 
the  bill,  and  signing  his  name.  (Sm.  Merc. 
Law,  238 ;  Broom  Com.  435,  444 ;  Chit.  B. 
196;  2  Ste.  Com.  115 ;  Byles,  174-5 ;  Eosc. 
265;  Ad.  Con.  804;  19  &  20  Vict.  c.  97. 
s.  6.) 

An  acceptance  may  be  made  even  before  when  made. 
the  amount  is  filled  in,  or  before  the  biU  is    • 
drawn.     (Byles,  173;  Ad.  Con.  798.) 

On    presentment    for    acceptance,  the  Time  auowed 

*  ^  to  accept. 

drawee  is  entitled  to  a  reasonable  time  to 
decide  whether  he  will  accept.  Under 
ordinary  circumstances,  custom  allows  24 
hours.     (Byles,  169 ;  Chit.  B.  195.) 

An  acceptance  may  be    either  absolute  Diiferent 

^  •'  kinds  of  ac- 

(otherwise  termed  general)  or  qualified.  An  ^eptance. 
absolute  acceptance  is  an  engagement  to  pay 
according  to  the  tenor  of  the  bill ;  a  qualified 
acceptance  may  be  either  conditional,  to  pay 
on  a  contingency,  or  partial,  or  varying  from 
the  tenor  of  the  bill,  as  to  amount,  time, 
place,  or  mode  of  payment.    The  holder  is 


bahker't. 
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Pabt  m.  not  bound  to  take  a  qualified  acceptance. 

Cap.  vi.  -^t  however,  he  takes  it,  he  must  give  notice 

of  the  precise  nature  of  the  acceptance  to  aJl 

the  antecedent  parties^  and  should  state 
that  he  is  ready  to  accept  it,  if  they  will 
consent.  If  he  refuses  such  an  acceptance, 
he  must  give  notice  of  dishonour  to  them. 
(Sm.  Merc.  Law,  238-9  ;  Broom  Com.  444, 
446 ;  Chit.  B.  198,  201-2;  Byles,  177-9 ; 
Rose.  266 ;  Ad.  Con.  804.) 

^yiiSeaf  a  -^  ^^  ^^'7  ^  either  accepted  simply,  or 
accepted  payable  at  a  banker's.  And  a  bill 
may  be  made  payable  at  one  place,  and  ac- 
cepted payable  at  another  place.  If  a  person 
draws  or  accepts  a  bill  payable  at  the  house 
of  a  banker  or  other  place,  without  the  ex- 
pression of  an  intention  that  it  should  not 
be  payable  elsewhere,  there,  in  an  action 
against  the  acceptor,  such  acceptance  is  to 
be  deemed  a  general  acceptance;  so  that 
presentment  at  that  place  need  not  be  aver- 
red or  proved ;  and  presentment  for  pay- 
ment, either  at  the  banker's  or  to  the  acceptor 
himself,  will  suffice.  But  it  is  otherwise  in 
the  case  of  a  note,  or  of  an  action  against  the 
drawer  or  indorsers  of  a  bill  drawn  or  ac- 
oepted  payable  at  a  particular  place;  for,  in 
such  case,  the  bill  must  have  been  presented 
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there,  in   order  to   charge   the   drawer  or  PaktUI. 
indorsers.  (Sm.  Merc.  Law,  245 ;  Broom  Com.  cap.vi. 

446-7 ;  2  Ste.  Com.  115-6 ;  Byles,  79, 180,      

196-9;   Ad.  Con.  808  ;    Rose.  266,  275-6  ; 
1  &  2  Geo.  IV.  c.  78.  s.  1.) 

He  who  accepts  a  bill  thereby  admits  the  what  an 

■*■  ^     *"  acceptance 

drawer's  capacity  to  make  it,  and  the  payee  s  «d°"*«-  * 
capacity  to  indorse,  and,  if  he  accepted  after 
sight  of  the  bill,  he  thereby  admits  the 
drawer's  signature  also ;  but  the  acceptance 
does  not  admit  the  capacity  or  signature  of 
an  indorser.  (Sm.  Merc.  Law,  239  ;  Byles, 
184-5.) 

Sometimes,  where  the  drawee  cannot,  will  Acceptance 

,  for  honour. 

not,  or  does  not  accept,  and  the  bill  is  pro- 
tested for  non-acceptance,  or  where  the  bill 
is  protested  for  better  security,  as  where  the 
acceptor  is  insolvent,  some  other  person  ac- 
cepts the  bill,  for  the  honour  of  some  one  of 
the  parties.     This  acceptance  for  honour,  as 
it  is  termed,  if  the  holder  chooses  to  take  it, 
enures  for  the   benefit   of  all  the  parties 
subsequent  to  him  for  whose  honour  it  was 
made;    for   the   acceptor   for    honour  be- 
comes liable  to  them.     Such  an  acceptance 
amounts  to  an  imdertaking  to  pay,  if  the 
drawee  do  not.     And  hence  a  bill  so  ac- 
cepted must  be  presented  to  the  drawee  for 

L 
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Paet  m.  payment  when  it  falls  due,  even  though  he 
Qj^'  y£  may  have  before  refused ;  and  if  he  again  re- 

fuses,  the  bill  must  be  again  protested ;  and 

notice  of  the  non-payment  by  him  must  be 
given  to  the  acceptor  for  honour.  Even 
though  the  acceptor  for  honour  may  have 
accepted  without  the  knowledge  of  the 
party  for  whose  honour  he  accepted,  yet 
he  has  his  remedy  against  such  party  and 
those  whom  that  party  might  have  sued, 
and  therefore,  where  the  bill  has  been  pro- 
tested for  better  security,  against  the  drawee, 
if  he  has  accepted.  The  drawee  himself, 
however,  may  accept  for  the  honour  of 
some  other  party,  though  he  may  refuse  to 
accept  generally  or  simply.  (Sm.  Merc 
Law,  240 ;  Chit.  B.  237-9,  243 ;  Broom 
419,  450 ;  2  Ste.  Com.  120 ;  Byles,  243-7.) 
Acceptance       An  acceptauce  for  honom*  is  erenerallv 

supra  pro-  ■*•  o  •/ 

teat.  if  j^^^  invariably,  after  a  protest,  and  hence 

is  often  termed  an  acceptance  supra  protest. 
(Sm.  Merc.  Law,  241 ;  Chit.  B.  237  ;  Byles, 
243.) 

Acceptance       A  bill  mav  bc  acccpted  or  indorsed  bv  a 

or  indorse-  ./  ir  j 

SS5!^''  person  'per  proc./  that  is,  per  procuration ; 
words  which  import  that  the  acceptor  or 
indorser  is  acting  as  agent  under  a  special 
authority ;  and  if  he  has  no  authority,  or 
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has  exceeded  his   authority,  the  holder  of  Pabt  III. 
the  bill  will  have  "no  redress  against  the  Cap.  vi. 
principal   or   supposed  principal.     (Broom 
Com.  449  ;  Byles,  30 ;  Stagg  v.  Elliott,  12 
Scott,  373  ;  see  infra  part  3.  tit.  3.  c.  2. 

An  acceptance  is  revocable  and  may  be  S^^Sel?^" 
cancelled  before  the  bill  is  delivered  or  the  *"*'®* 
acceptance  communicated  to  some  one  inter- 
ested in  it.  (Byles,  180-1 ;  Chit.  B.  206-7.) 

A  presentment  to  the  acceptor  or  maker  where  pre- 

^  ^  sentment  for 

for  payment  is  not  generally  necessary  in  SSSwaV.* 
order  to  charge  him,  even  in  the  case  of  a 
bill  or  note  made  payable  on  demand  ;  the 
commencement  of  an  action  against  him 
being  a  sufficient  demand.  But  if  a  bill  or 
note  is  payable  at -or  after  sight  or  at  a 
particular  place,  presentment  is  necessary, 
even  to  charge  the  acceptor  or  maker.  And 
a  presentment  to  the  acceptor  or  maker  for 
payment  is  necessary  in  all  cases  where  it 
is  sought  to  charge  the  indorser  or  any 
party  who  might  sue  on  it  after  paying  it. 
(Sm.  Merc.  Law,  242-3,  246  ;  Byles,  189, 
199,  320 ;  Rose.  298-9  ;  Ad.  Con.  816, 817. 

It  is  not  necessary  to  make  a  personal  To  whom 

•<  ^  presentment 

demand  on  the  acceptor.      It  is  sufficient  JhoSidbT^ 
to  demand  payment  of  the  acceptor's  wife 
or  other  agent,  at  his  residence  or  place  of 

l2 


made. 


220  PARTIES   TO 

Part  III.  business.  Where  a  bill  or  note  is  made  or 
Cap.  vi.  accepted  payable  at  a  particular  place,  a 
presentment  at  all  the  banking-houses  in 
that  place  will  suffice.  If  the  maker  or 
drawee  is  dead,  the  presentment  must  be 
to  his  legal  personal  representative,  or,  if  he 
has  none,  at  his  house.  (Sm.  Merc.  Law, 
244 ;  Byles,  186, 188,  197 ;  Rose.  275;  Ad. 
Con.  807.) 
When  pre-        In   ordcT  to   chargc  the  drawer  or  in- 

lentment  for  ^ 

raJrtS*  dorsers  of  a  bill,  a  holder  must  promptly 
present  it  for  payment;  and  the  rule  is, 
that  if  a  bill  is  payable  on  demand  in 
the  place  where  it  is  received,  it  must  be 
presented  during  banking  hours,  if  the 
person  to  pay  is  a  banker,  or  otherwise  at 
a  reasonable  hour,  not  later  than  the  day 
after  it  is  received.  If  payable  elsewhere, 
it  must  be  forwarded  by  the  regular  post, 
not  later  than  the  day  after  it  is  received, 
or,  in  the  case  of  a  foreign  bill,  by  the  next 
ordinary  conveyance ;  and  it  will  suffice  if 
the  party  receiving  it  by  post  presents  it 
on  the  next  day.  (Sm.  Merc.  Law,  248-9  ; 
2  Ste.  Com.  117  ;  Byles,  193-195;  Chit.  B. 
263-5 ;  Ad.  Con.  808;  and  infra,  p.  222-3.) 

Days  of  Though  a  bill  or  note  be  expressed  to  be 

payable  on  or  after  a  particular  day,  time, 
or  event,  yet  it  is  not  really  payable  till 


grace 
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the  expiration  of  a  certain  number  of  days  Part  III. 
afterwards,  called  days  of  grace,  which  vary  cap.  vi. 


in  number  in  different  countries.     In  Eng-     

land,  three  days  of  grace  are  allowed,  unless 
the  third  day  is  a  day  of  public  rest ;  in 
which  case  the  bill  or  note  is  payable  on 
the  second  day.  This  is  exclusive  of  the 
day  on  which  the  bill  or  note  falls  due,  and 
inclusive  of  the  last  day  of  grace.  Thus,  a 
bill  payable  six  days  after  sight  would  pur- 
port to  be  payable  on  the  seventh  and 
must  be  presented  on  the  tenth.  But  in 
the  case  of  a  bill  or  note  expressed  to  be 
payable  on  demand  or  payable  generally 
(which  is  in  effect,  on  demand)  no  days  of 
grace  are  allowed.  And  in  such  case,  if 
the  bill  or  note  fiills  due  on  a  day  of  public 
rest,  it  must  be  paid  on  the  preceding 
day.  (Sm.  Merc.  Law,  249-51  ;  Chit.  B. 
258-61  ;  2  Ste.  Com.  115  ;  Byles,  190-1, 
195  ;  Rose.  275  ;  Ad.  Con.  809.) 

A  foreign  bill  is  frequently  drawn  pay-  usances, 
able  at  one  usance,  or  two  or  more  usances. 
A  usance  is  the  period  for  payment  which 
is  customary  between  the  places  where  the 
bills  are  drawn  and  payable;  and  a  half 
usance  is  half  that  period.  Thus,  a  usance 
between  this  country  and  Venice  being 
three  calendar  months,  and  six   days   of 
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Paet  m.  grace  being  allowed,  exclusive  of  days  on 

Tit  II 

Cap.  VL    which  the  bank  is  shut,  a  bill  drawn  on 


Venice  at  two  usances,  and  dated  the  1st  of 
January,  would  be  actually  payable  on  the 
7th  of  July,  or,  if  a  Sunday,  holiday,  or  day 
on  which  the  bank  is  shut  intervened,  on 
the  8th  of  July.  (Sm.  Merc.  Law,  251  ;  Chit. 
B.  254  ;  Byles,  71, 189 ;  Broom.  Com.  461.) 
of  S^-pre-*      The  maker  or  acceptor  will  not  be  dis- 

sentment  in       -•  ■,    i  t  i     o  a 

due  time,  charged  by  non-presentment  tor  payment 
on  the  very  day  when  the  bill  or  note  be- 
comes due;  because  they  are  the  parties 
originally  and  primarily  liable.  But  the 
drawer,  and  all  the  indorsers,  who  are 
looked  upon  as  sureties  for  the  acceptor, 
will  be  discharged,  if  a  presentment  is  not 
made  upon  the  very  day,  or  (except  in  the 
case  of  an  accommodation  bill)  if  proper 
notice  of  dishonour  is  not  given,  even 
though  the  drawer  or  indorsei-s  may  have 
knowledge  of  the  fact.  This  rule  would 
seem  to  depend  on  the  principle  that  the 
enforcing  the  presentment  for  payment  and 
the  giving  notice  of  dishonour  in  proper 
time,  generally  tends  to  give  the  drawer 
a  better  opportunity  of  withdrawing  the 
effects  of  the  drawer  in  the  hands  of  the 
drawee,  for  which  the  bill  is  supposed  to 


BILLS,   NOTES,   AND   CHEQUES.  223 

be  drawn,   and  to   rive  the  indorsers  a  PabtHI. 

Tit.  II. 

better  opportunity  of  recovering  the  money,  Cap.  vi. 
and  to  let  them  know  that  the  holder  does 
not  intend  to  give  credit  to  the  acceptor. 
(Sm.  Merc.  Law,  242-3,  246,  248 ;  Broom 
Com.  438-41 ;  Chit.  B.  186,  244 ;  2  Ste. 
Com.  117 ;  Byles,  199,  225  ;  Rose.  283.) 

A  cheque  should  in  strictness  be  pre- 
sented for  payment  the  day  afber  it  is 
received ;  but  delay  will  not  exonerate  the 
drawer,  unless  the  person  on  whom  it  was 
drawn  has  foiled  in  the  meantime,  or  there 
is  a  loss  to  the  drawer  by  the  delay.  (Sm. 
Merc.  Law,  249  ;  Byles,  18,  193  ;  Ad.  Con. 
452.) 

Except  under  certain  special  circumstances,  f^^^^ 
if  a  biU  or  note  is  refused  acceptance  or 
payment,  notice  of  such  refusal,  technically 
termed  dishonour,  must  be  given  by  the 
holder  or  some  other  party  to  the  biU  or 
note,  who  is  liable  to  be  sued  and  may  be 
entitled  to  sue  upon  it,  or  by  an  agent 
who  holds  the  bill,  as  a  banker  or  attorney, 
even  in  the  agent's  own  name,  to  the  drawer, 
(unless  he  had  no  remedy  against  anyone, 
and  therefore  could  not  be  prejudiced  by 
want  of  notice),  or  to  the  indorser  immedi- 
ately preceding  the  party  by  or  on  whose 
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Part  IIL  behalf  such  notice  is  given,  or  to  any  one' 
Cap.VL   or  more   of  the  other  prior  indorsera,  to 
whom  he  wishes  to  resort,  even  though 
they  may  be  aware  of  the  dishonour  or  of 
the  insolvency  of  the  drawee  or  acceptor,  or 
to  the  agent  or  the  personal  representative 
or  the    assignees    in  bankruptcy    of   such 
party  or  parties.     A  notice  to  the  accep- 
tor or  maker,  or  to  a  transferor  without 
indorsement  of  a  bill  or  note  transferable 
by  mere  delivery,  is  not  necessary.  A  notice, 
within  due  time,  by  the  holder  or  by  a 
party  who  is  liable  to  be  sued  and  may  be 
entitled  to  sue,  will  enure   to  the  benefit 
of  all  antecedent  and  subsequent  parties. 
So  that  a  notice  by  the  last  indorsee  to  the 
drawer  will  operate  as  a  notice  from  each 
indorser  to  the  drawer ;  and  if  the  payee 
or  first  indorsee  has  duly  received  notice, 
or  has  not  been  discharged  by  the  laches 
of  the  other  parties  in  not  giving  notice,  a 
notice  by  him  to  the  drawer  will  be  equi- 
valent to  a  notice  from  each  indorser,  and 
from  the  holder  to  the  drawer.     The  best 
course,  however,  for  the  holder  to  adopt,  is, 
to  give  notice  to  all  the  parties  whom  he 
wishes  to  sue,  lest  they  should  not  receive 
notice  in  due  time  from  any  other  party. 
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But  the  holder  can  sue  the  drawer,  even  upon  Part  m. 

.       Tit.  II. 

a  notice  given  to  the  last  indorser  only,  if  Cap.  VI. 
each  indorser  has  in  due  time  given  his 
notice  of  dishonour  to  his  next  preceding 
indorser,  and  the  first  indorser  to  the 
drawer.  Default  on  the  part  of  any  one 
indorser  in  giving  notice  in  due  time  breaks 
the  chain  of  notices,  and  disqualifies  the 
holder  jfrom  suing  the  drawer,  or  any  in- 
dorser prior  to  the  defective  link,  unless 
notice  has  been  given  by  the  holder  himself 
to  the  drawer  or  any  such  prior  indorser, 
within  the  time  allowed  the  holder  for 
giving  notice.  (Sm.  Merc.  Law,  252-3 ; 
Chit.  B.  186,  218,  302,  331-337;  Byles, 
265-282  ;  2  Ste.  Com.  117,  118;  Broom 
Com.  438,  458,  471 ;  2  Ste.  Com.  117,  118  ; 
Eosc.  278 ;  Ad.  Con.  810-813.) 

Notice,  whether  given  by  the  holder,  or  w**.®"  ^ 

'  o  •/  f  notice  of 

by  any  indorser  or  other  person  who  has  SJilSS  uf 
himself  received  notice,  must,  if  given  to  a 
party  who  resides  in  or  near  the  place 
where  the  bill  was  dishonoured  or  where 
the  giver  of  the  notice  himself  received 
notice,  be  given  in  such  a  manner  that 
such  party  may  receive  it  by  the  expira- 
tion of  the  day  after  the  dishonour,  or 
after    the  time    when    the   giver  of  the 

l3 
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Pakt  ni.  notice  himself  received  notice.     Notice  to 

Tit  II 

Cap.  VL  »  party  who  is  not  living  in  or  near  the 
same  place,  must  be  given  by  the  post  of 
that  day,  or  the  post  of  the  next  post  day, 
or,  in  the  case  of  a  foreign  bill,  by  the  next 
ordinary  conveyance.  If  the  holder,  in- 
stead of  trusting  to  others  to  give  or 
forward  notice,  himself  gives  notice  to  all 
the  prior  parties,  he  has  only  the  same  time 
for  giving  notice  to  all,  as  to  one.  Each 
indorser  or  other  party,  however,  '  has  his 
day'  for  giving  notice;  that  is,  the  time 
above  specified.  But  if  any  indorser  gives 
notice  sooner  than  he  need,  no  more  time 
will  be  allowed  on  that  account  to  the 
other  parties  to  give  notice.  But  a  banker 
with  whom  a  bill  is  deposited  to  receive 
payment  has  a  day  to  give  notice  to  his 
customer,  and  the  customer  has  another 
day  to  give  notice  to  the  antecedent  parties. 
Sundays,  and  other  days  of  public  rest, 
and  high  days  on  which  a  man's  religion 
prohibits  him  from  transacting  his  ordinary 
business,  are  excluded  from  the  time  within 
which  notice  of  dishonour  must  be  given. 
And  if  a  person  receives  on  such  a  day 
notice  of  dishonour,  he  will  be  considered 
as  having  received  it  on  the  following  day. 
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(Byles,  265  ;   Chit.  B.  326-330  :  Sm.  Merc.  Pakt  m. 

Tit  it 

Law,  259 ;  Broom  Com.  458-9;  Byles,  260-5;  cIp  vx. 

2  Ste.  Com.  117 ;  Chit.  B.  326-332;  Eosc.      ^ 

279,  281 ;  AA  Con.  810,  811.) 

The  notice  may  be  either  written   or  what 

■L    1  3      'J*  -ii  x«  •         1       amounts  to 

verbai,  and   it   a  written    notice    is    de- notice, 
spatched  by  the  post,  it  is  sufficient,  though 
it  be  not  received.     (Sm.  Merc.  Law,  261  ; 
Chit.  B.  229  ;  Byles,  252,  258, 261 ;  Broom 
Com.  460  ;  Rose.  278,  281 ;  Ad.  Con.  811.) 

The  holder  must  prove  that  notice   of  consequence 

of  not  giving 

dishonour  was  given  in  due  time,  and  was  SJihonoir 
received,  or  is  to  be  deemed  to  have  been 
received,  before  action  brought :  otherwise 
the  drawer  or  maker  and  indorsers  will  be 
discharged.  (Byles,  254,  265,  273 ;  Chit. 
B.  325;  Broom  Com.  438,  471;  2  Ste. 
Com.  117.) 

On  the  day  of  dishonour  of  a  bill  which  Protesting  or 

noting  fbr 

is   to  be   protested,   a    consul    or  notary  pon-accep- 

xr  '  J   tanceornon- 

public  again  presents  or  causes  it  to  be  P*y™®"*- 
presented,  and  if  acceptance  or  payment 
is  again  refused,  he  makes  a  minute 
thereof,  which  is  called  noting  ttie  bill,  from 
which  he  afterwards  draws  up  a  protest. 
A  protest  is  a  minute  of  the  non-accept- 
ance, or  non-payment,  and  of  the  reason^  if 
any,   assigned,  accompanied  by  a   solemn 
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PartIII.  declaration,   on   the    part   of  the  holder, 

Tit.  II 

Cip  vi    against  any  loss  to  be  sustained  thereby, 


and  made  out  by  a  consul  or  notary  public, 
or  if  there  is  no  consul  or  notary  near,  then 
by  a  substantial  inhabitant  in  the  presence 
of  two  witnesses.  (Sm.  Merc.  Law,  258 ; 
Chit.  B.  225 ;  2  Ste.  Com.  119  ;  Byles,  238, 
239  ;  Ad.  Con.  811.) 

A  foreign  dishonoured  bill  should  in 
general  be  protested,  and  information  of 
the  protest  sent  with  the  notice  of  dis- 
honour, if  the  drawer  is  abroad.  Foreign 
promissory  notes  need  not  be  protested. 
Inland  bills  may  be  protested,  but  it  is  not 
necessary  or  usual :  they  are  usually  noted 
for  non-payment,  although  even  that  is 
unnecessary.  (Sm.  Merc.  Law,  258 ;  Chit. 
324;  Byles,  237-241,  258;  Broom  Com. 
461;  2  Ste.  Com.  119;  Rose.  282;  Ad. 
Con.  811.) 
Protest  for        If   the   drawce    absconds    or    becomes 

better  secu- 

"'y-  insolvent,  the  holder  may  protest  the  bill 

for  better  security.  The  eflfect  of  this  is, 
not  to  compel  any  one  to  give  better  secu- 
rity, but,  by  giving  notice  of  the  protest  to 
the  drawer  and  indorsers,  to  lead  them  to 
provide  other  means  for  the  payment,  or 
enable   some   one,  if  disposed,  to  give  an 
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acceptance   for   honour,   which  he    could  PabtIII. 

.  Tit.  II. 

not    do    unless    the    bill  was    protested.  Cap.  VI. 

(Byles,  239  ;  Chit.  B.  237,  243  ;   Bayley,      

181.) 

The  payment  of  a  bill  or  note  must  be  Pajment. 
made  at  some  time,  within  business  hours, 
in  the  course  of  the  day  when  it  is  due,  to 
the  true  holder  or  his  representatives.  (Sm. 
Merc.  Law,  264  ;  Byles,  202,  206.) 

The  holder  of  a  bill  may  enforce  payment  Agaiiut 

'*  *    •'  whom  pay- 

by  action  against  the  drawee,  if  he  has  ac-  SSSrcS^  ^ 

cepted.     If  the  bill  has  been  dishonoured, 

by   non-acceptance    or   non-payment,   the 

holder  may  also  enforce  payment  by  action 

against  the  drawer  and  the  indorsers,  if  any, 

whose  names  where   on  it  when  first  it 

became  the  property  of  the  holder,  and  who 

have  had  due  notice  of  dishonour  ;  but  not 

against  any  subsequent  party.     (Sm.  Merc. 

Law,  266  ;  Chit.  B.  262  ;  2  Ste.  Com.  116  ; 

Byles,  139,  142 ;  Kosc.  265,  266,  274,285  ; 

Ad.  Con.  807.) 

Each  indorser  in  turn  who  is  called  upon 

and  obliged  to  pay,  may  have  recourse  to  any 

indoraer,  prior  to  himself  in  order,  who  has 

had  due  notice  of  dishonour ;  each  indorsee 

(usually  beginning  at  the  last)  taking  back 

from  his  immediate  indorser,  what  he  him- 
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Part  HI.  self  has  paid  on  account  of  the  bill,  and  at 

Tit.  IL  . 

Cap.  VI.  the  same  time  delivering  up  the  bill  to  him: 
or  any  indorser  so  obliged  to  pay  may  sue 
the  drawer  or  acceptor,  instead  of  any  pre- 
ceding indorser.  (2  Ste.  Com.  117-8  ;  Ad. 
Con.  806  ;  Chit.  B.  170 ;  Byles,  225.) 

Where  a  bill  not  payable  to  the  drawer's 
own  order  has  been  dishonoured,  and  the 
drawer  takes  it  up,  that  is,  pays  it,  he  may 
sue  the  acceptor.     (Rosd.  273.) 

As  the  maker  of  a  note  is  the  person 
primarily  and  absolutely  liable,  even  after 
indorsement,  the  holder  of  an  indorsed  note 
must  present  it  in  the  first  instance  to  the 
maker  for  payment ;  but,  on  his  failure  to 
pay,  the  holder  may  resort  to  the  indorsers. 
Each  indorser,  however,  after  the  first,  has 
the  right  of  recourse  against  the  persons 
whose  iiames  are  anterior  to  his  own ;  but 
the  first  indorser  or  the  original  payee  has 
no  remedy,  except  against  the  maker  him- 
self   (2  Ste.  Com.  124  ;  Ad.  Con.  816.) 

The  holder  is  not  obliged  to  proceed 
against  one  party  only.  He  may  separately 
sue,  in  distinct  actions,  all  the  partias, 
either  contemporaneously  or  successively ; 
but  on  payment  of  the  bill  and  costs  by 
one,  proceedings  against  the  others  will  be 
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stayed.     (Sm.  Merc.  Law,  266 ;    Chit.  B.  Paet  ni. 
364  ;  Byles,  379.)     Anyone  who  discharges   Cap.  VI. 
a  bill,   thereby  becomes   a  holder.     (Sm. 
Merc.  Law,  267.) 

In  general  the  holder  may  recover  the  sum  ^g^JJJJg"- 
expressed  to  be  payable  in  the  bill  or  note, 
with  interest  (a),  and  all  expenses  occa- 
sioned by  non-acceptance  or  non-payment. 
(Sm.  Merc.  Law,  267 ;  Chit.  B.  431-9  ; 
Byles,  284-7.) 

Whenever  a  bill  of  exchange,  draft,  or  ne&dng 

o  stamp  on 

order,  having  thereon  an  adhesive  stamp,  is  ?•'"»«"*• 
presented  for  payment,  the  person  to  whom 
the  same  is  presented,  must,  under  a  penalty 
of  20Z.,  upon  paying  the  same,  write  or  im- 
press, or  cause  to  be  written  or  impressed, 
upon  every  stamp  affixed  to  the  bill,  the 
word  *  paid,'  to  the  end  that  the  stamp  may 
be  incapable  of  being  used  again.  (23  &  24 
Vict.  c.  15.  s.  12.) 

The  person  paying  a  bill  or  note  is  en-  Receipt 
titled  to  a  receipt,  which,  if  it  is  written  (as 
it  usually  is)  on  the  back  of  the  stamped 
bill  or  note,  requires  no  additional  stamp ; 
and  where  a  part  of  the  amount  is  paiil, 
the  person  paying  it  should  have  a  receipt 

(a)  As  to  interest,  see  infra,  p.  248-250. 
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V 

Part  HI.  for  it  written  on  the  bill  or  note.     (Byles, 
C^Iyl   213  ;  Chit.  B.  293.) 
DeuT^g         The  person  who  pays  a  bill  or  note  has, 

up  a  bill  or  -i-i  i»  •iij*i  i* 

notsoapay-  generally  speaking,  a   right   to   it  as  his 

meat. 

voucher,  if  negotiable,  but  not  otherwise. 
(Byles,  207,  212;    Sm.  Merc.  Law,   283; 
Broom  Com.  485  ;  2  Ste.  Com.  116  ;  Ad. 
Torts,  198;  Rose.  287.) 
Payment  Whcu  payment  of  a  bill,  whether  inland 

supra  ptote«t  r    J  ' 

honour.  or  forcigu,  is  refused,  anyone  may  pay  it 
for  the  honour  of  any  of  the  parties,  upon 
protesting  it  for  non-payment  at  the  time 
of  his  making  such  payment :  and  such  pay- 
ment is  termed  payment  supra  protest,  or 
for  honour.  And  the  payer  is  entitled  to 
reimbursement,  not  only  from  the  person 
for  whose  honour  he  paid  it,  but  from  all 
others  who  are  liable  to  that  person ;  so 
that  the  payer  has  the  rights  of  an  indorsee, 
although  he  may  have  paid  spontaneously, 
and  although  no  formal  indorsement  or 
transfer  be  made  to  such  payer.  But  the 
payer  thereby  discharges  all  the  subsequent 
parties.  This  tisage,  which  is  part  of  the 
law  merchant,  does  not  extend  to  promissory 
notes ;  for  these  are  not  intended  for  general 
circulation.  (Byles,  248-250  j  Chit  B. 
338-349  ;  Bayley,  6th  ed.  318.) 


oo. 
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The  holder  may  renew  a  bill  or  note,  PAKTm. 
that  is,  he  may  take  another  bill  or  note  in  cap.  VI. 
continuance  of  it,  which  will  have  the  effect  o,JTt;« 

'  Sutpennon 

of  suspending  his  right  of  action  on  the  ^^  "°*''*^' 
first  bill  or  note  till  the  substituted  bill  or 
note  is  at  maturity.     (Byles,  218,  230.) 

A  bill  or  note  or  an  acceptance  cannot  Adding  a 

condition  or 

be  rendered  conditional  or  qualified  by  a  <i«»iificati 
contemporaneous  verbal  agreement.  (Sm. 
Merc.  Law,  211  ;  Byles,  90,  179  ;  Broom 
Com.  44-5  ;  Chit.  B.  93 ;  Eosc.  294.)  But 
a  contemporaneous  written  agreement,  on 
a  distinct  paper,  to  renew,  or  in  other 
respects  qualify  the  liability  of  the  maker 
or  acceptor,  is  good,  as  between  the  original 
parties  and  their  representatives,  but  not 
as  against  third  persons  who  have  no  notice  ^ 
of  it.  (Byles,  89, 179  ;  Chit.  B.  92  ;  Broom 
Com.  444  ;  Rose.  294.) 

A  verbal  promise  to  renew,  founded  on 
vialuable  consideration,  and  made  after  a  bill 
or  note  has  been  given  or  indorsed,  will  be 
binding.  But  such  a  promise  will  not  be 
binding  if  contemporaneous  with  the  draw- 
ing of  the  bill  or  note,  or,  when  made  to  an 
indorser,  contemporaneous  with  his  indorse- 
ment ;  because  that  would  be  to  incorporate 
with  the  written  contract  an  incongruous 
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Alteration. 


Past  IH.  parol  condition.     (Chit.  B.  94  ;  Byles,  90  ; 

Cap.  VI.  Sm.  Merc.  Law,  276.) 
A  contemporaneous  indorsement,  pur- 
porting to  render  a  bill  or  note  payable  only 
on  certain  conditions,  will  convert  it  from 
a  negotiable  instrument  into  an  agreement, 
as  between  the  parties  to  it.  (Sm.  Merc. 
Law,  211.) 

Any  material  alteration  of  a  bill  or  note 
after  it  has  been  issued,  unless  satisfactorily 
accounted  for,  invalidates  it,  as  against 
parties  not  consenting  to  the  alteration. 
And  even  though  the  alteration  is  made  by 
consent,  the  instrument  is  a  new  contract, 
requiring  a  new  stamp,  unless  such  altera- 
tion was  made  to  correct  a  mistake,  and 
render  the  biU  or  note  what  is  was  originally 
intended  to  be.  (Sm.  Merc.  Law,  278 ; 
Chit.  B.  127-8 ;  Byles,  299-802  ;  Ad.  Con. 
819-821.) 

If  the  plaintiflF  obtains  from  the  defend- 
ant asecurity  of  a  higher  descriptipn,  as  for 
instance  a  deed  or  a  judgment,  (not  being 
a  collateral  security  only,)  the  defendant's 
liability  will  be  extinguished;  but  until 
satisfaction  of  the  debt,  the  holder  may 
proceed  on  the  bill  or  note  against  any 
other  distinct  party  to  it  not  jointly  liable 


Extingidsh- 
ment. 
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with  the  original  defendant.     (Sm.   Merc.  PabtIIL 

Tit  U 

Law,  276  ;  Byles  216-18.)  Caf.vl 

All  parties  subsequent  to  the  person  by  satii&^on. 
whom  a  bill  or  note  is  satisfied,  and  all 
prior  parties  for  liis  accommodation,  are 
released  by  such  satisfaction.     (Sm.  Merc. 
Law,  277.) 

An  acceptance  or  note  may  be  discharged, 
even  verbally,  without  any  satisfaction. 
(Byles,  182.) 

If  a  creditor  discharges  the  prior  par-  Diwharge. 
ties,  the  principal  debtors,  or  effectually 
binds  himself  to  give  them  time,  however 
short,  the  sureties  are  discharged.  But  a 
discharge  to  the  subsequent  parties,  the 
sureties,  is  not  a  discharge  of  the  prior 
parties,  the  principal  debtors.  As  between 
the  holder,  and  the  maker  of  a  note  or  the 
acceptor  ^of  a  bill,  the  maker  or  acceptor 
is  considered  the  principal,  and  the  drawer 
and  rndorsers  his  sureties;  and  conse- 
quently, if  the  holder  either  discharges  or 
efiectually  binds  himself  to  suspend  his 
remedy  against  the  maker  or  acceptor,  the 
drawer  and  indorsers  are  discharged  thereby; 
unless  they  have  previously  consented  to 
it,  or  waived  their  right  of  discharge  by  a 
subsequent  promise  to  pay,  with  knowledge 
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Part  m.  of  it ;  OF  unless  it  was  agreed  at  the  time 
Cap.  vi.  between   the    holder    and    the  maker  or 


acceptor  that  the  surety  should  not  be  dis- 
charged. As  between  the  holder  and  the 
drawer  of  a  bill,  the  drawer  is  considered 
as  the  principal  and  the  indoraers  as  his 
sureties.  And  a  subsequent  indorser  is  re- 
garded as  a  surety  for  the  prior  one ;  and 
therefore,  if  the  holder  discharges,  or  effec- 
tually binds  himself  to  give  time  to,  a  prior 
indorser,  he  discharges  the  subsequent  in- 
dorsers.  (Sm.  Merc.  Law  280-1  ;  Chit.  B. 
286-9;  Byles,  224-234;  Ad.  Con.  807; 
Chit.  Con.  484  ;  Rose.  296.) 

The  holder's  discharge  of  one  joint  maker 

of  a  note   operates  as  a  discharge  of  the 

other.      (Sm.  Merc.  Law,  283;    Chit.   B. 

289.) 

DiKJounting,      The  owucr  of  a  bill,  note,  or  negotiable 

cashing,  or  ^ 

bSuJiSiS    Security,  may  recover  it  from  one  who  dis- 

8MutS5r^*****  counts  it,  or  changes  it,  or  receives  it  by 

way  of  deposit,  having  reason  to  suspect 

that  the  person  from  whom  he  received  it 

was  not  the  owner  of  it.     (Ad.  Torts,  190* 

203  ;  Byles,  150.) 

Payment  of  a      If  a  banker  pays  a  forged  cheque,  he  must 

dJiJSj.       bear  the    loss  himself;  and  if  he  pays   a 

cheque  which  has  been  fraudulently  altered 
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in  amount,  he  will  have  to  suflfer,  unless  the  Paht  III. 

Tit  II 

drawer  has,  by  his  gross  fault,  facilitated  cap  vi 


the  commission  of  the  fraud  (Broom  Com- 
455  ;  Chit.  B.  348  ;  Ad  Con.  451  ;  Byles, 
24.) 

A  forced  indorsement  confers  no  title  to  Forged  in- 

°  dorgement. 

a  bill.     (Ad  Torts,  203  ;  Byles,  311.) 

If  a  banker  pays  a  bill  bearing  a  forged 
indorsement,  he  and  not  his  customer,  will 
suffer.     (Broom  Com.  453.) 

But  a  draft  or  order  drawn  upon  a 
banker,  for  a  sum  payable  to  order  on  de- 
mand, which,  when  presented  for  payment, 
purports  to  be  indorsed  by  the  person  to 
whom  the  same  is  drawn  payable,  is  a  suffi- 
cient  authority  to  the  banker  to  pay  the 
amount  to  the  bearer.  (16  &  17  Vict.  c.  59. 
a  19  ;  Grant,  27 ;  Rose.  301.) 

If  a  person  finds  a  bank-note,  or  dis- Lost  bank- 
counts  or  cashes  a  bank-note  for  a  person 

m 

who  (as  he  knows)  found  it,  he  may  be 
compelled  by  the  owner  to  restore  it.  But 
if  the  finder  of  a  bank-note  pays  it  away, 
bon4  fide,  in  the  ordinary  course  of  business, 
before  the  owner  demands  it,  he  has  no 
remedy.  (Ad  Torts,  203;  Broom.  Com. 
437.) 

If  a  person  finds  or  steals  a  bill  or  note  J^J^n  ^a,. 
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Part  HI.  which  may  pass  by  mere  delivery,  neither 

Tit  II 

Cap.  VI.  ^®>  ^^^  ^^s  transferee  with  notice  of  the 


or  promis- 
sory notes. 


want  of  title  of  the  transferee,  can  retain 
it  against  the  true  owner,  nor  sue  the 
acceptor  or  maker.  But  if  he  transfers  it 
before  maturity  to  a  person  who  takes 
it  without  fraud,  the  transferee  may  retain 
it  against  the  owner,  and  sue  the  parties 
liable  thereon.  (Ad.  Torts,  203  ;  Byles, 
348,353;  Chit.  179,180.) 

If  a  note  or  bill,  payable,  to  bearer,  is 
lost,  immediate  notice  should  be  given  to 
the  parties  who  are  liable  on  it,  and  notice 
should  also  be  given  at  once  to  the  public 
by  advertisement.  After  notice,  the  owner 
may  recover  its  value  from  a  person  who 
received  it  without  a  reasonable  degree  of 
caution.  And  even  if  it  is  not  adver- 
tised, still  the  loser  may  recovOT  its  value 
from  any  holdey  who  has  taken  it  under 
suspicious  circumstances.  (Ad.  Torts,  191 ; 
Byles,  349.) 

In  the  case  of  an  action  founded  upon  a 
bill  of  exchange  or  other  negotiable  instru- 
ment, the  Court  or  Judge  may  order  that 
the  loss  of  the  instrument  shall  not  be  set 
up,  provided  an  indemnity  be  given  against 
the  claim  of  any  other  pei'son  upon  such 
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negotiable  instrument.     (Sm.  Merc.  Law,  FabtQI. 
286;   Byles,  354-9  ;  Chit.  B.  185  ;  Broom  c^'.yi 


Com.  486 ;  Add.  Con.  821 ;  J  7  &  18  Vict      — 
c.  125  s.  87.) 

If  a  cheque  or  draft  on  a  banker,  pay-  cmtwd 

cheques. 

able  to  bearer  or  to  order  on  demand,  is 
issued,  crossed  with  the  name  of  a  banker, 
or  with  two  transverse  lines,  with  the  words 
'  and  Company,'  or  any  abbreviation  thereof, 
the  banker  on  whom  it  is. drawn  may  not 
pay  it  except  to  the  banker  with  whose 
name  it  is  crossed,  or  if  it  is  crossed  without 
a  banker  s  name,  then  he  may  not  pay  it  to 
any  other  than  a  banker.  And  any  holder 
may,  if  it  is  thus  crossed  without  the  name 
of  a  banker,  or  is  not  crossed  at  all,  cross 
it  with  the  name  of  a  banker,  or  with 
the  words  above  mentioned ;  and  then  it 
is  only  to  be  paid  to  the  banker  whose 
name  it  bears,  or,  if  none  is  named,  to  some 
banker.  The  obliteration,  adding  to,  or 
altering  of,  a  crossing  of  a  cheque,  is  a 
felony.  But  in  order  to  protect  the  banker, 
if,  when  it  is  presented  for  payment,  the 
cheque  does  not  ■  plainly  appear  to  have 
been  crossed,  or  obliterated,  added  to,  or 
altered,  he  incurs  no  responsibility  by 
paying  it,  unless  he  acts  malSi  fide  or  is 
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Pam  ni.  guilty  of  negligence.    (Sm.  Merc.  Law,  264  ; 

(^■^  Ad.  Con,  453  ;  21  &  22  Vict.  c.  79.) 

B.,uTJ  Promissory  notes  for  less  than  5/.,  pay- 

notes  under  ^^^^  ^^  demand  to  bearer,  are  prohibited 

under  a  penalty.  And  so  are  all  negotiable 
bills,  notes,  and  undertakings  for  less  than 
208.  except  cheques  on  bankers.  And  by 
the  stat.  17  Geo.  III.  a  30,  negotiable  bills 
or  notes  for  more  than  208.  and  less  than 
51.  (except  cheques  on  bankers)  are  also 
void,  unless  they  specify  the  name  and 
abode  of  the  payee,  are  attested  by  a 
subscribing  witness,  bear  date  at  or  before 
the  time  of  issue,  and  are  made  payable 
within  twenty-one  days  after  date,  but 
not  to  bearer  on  demand ;  and  such  in- 
struments cannot  be  negotiated  after  the 
time  limited  for  their  payment.  (Sm.  Merc. 
Law,  213  ;  2  Ste.  Com.  124 ;  Byles,  17,  75, 
76 ;  Chit.  B.  101 ;  Rose.  298;  Ad.  Con.  817; 
48  Geo.  III.  c.  88.  s.  2.;  17  Geo.  III.  c.  30; 
7  Geo.  IV.  c.  6 ;  17  &  18  Vict.  c.  83.  s.  9; 
23  &  24  Vict,  a  111.  s.  19.) 

The  stat.  17  Geo.  III.  c.  30,  is,  however, 
repealed  by  the  stat.  26  lb  27  Vici  c.  105. 
'  from  and  after  the  28th  of  July  1863,  fa 
three  years,  and  until  the  end  of  the  then 
next  ensuing  Session  of  Parliament.' 
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K  a  customer   pays   a   cheque   into   a  PabtIII. 
bank,   to  be  placed  to   his  account,  the  cap.  VI. 
banker  must  not  delay  to  get  the  cheque  uutT^ 
paid,  and  to  give  notice  to  the  customer  get  ch^uei 
in    case   of   non-payment:   otherwise   the 
bank  must  bear  any  loss  that  may  arise. 
(AA  Con.  447-8.) 

But  a  country  banker  receiving  from 
a  customer  a  cheque  for  presentment, 
drawn  upon  another  country  banker  not 
resident  in  the  same  town,  is  not  bound 
to  transmit  it  for  presentment  until  the 
day  following  the  day  on  which  he  re- 
ceived it.    {Hare  v.  Henty,  10  Scott,  65.) 

Whatever  cheques  or  monies  a  customer  Banker  can- 

-*-  not  let  up 

pays  into  the  bank  to   his   own   account  J"*  **'*"• 
must  be  treated  by  the   banker  as   the 
cheques  or  monies  of  the  customer  alone* 
The  banker  cannot  set  up  the  right  of  any 
third  person.    (Ad.  Con.  460.) 

A    banker   cannot   recover  the  money  Banker  can- 

■^    not  recoTer 

from    the    person    who   has   presented  a  S^J^hSS'*^** 
cheque  and  received  payment,  though  thepaSf^" 
drawer  may  have  overdrawn  his  account. 
(Ad.  Con.   453;   Charnhers  v.  Miller,   13 
Scott,  126.) 


M 
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CHAPTER  VIL 

DEBTORS    AND  CREDITORS  GENERALLY. 

Fabt  in.  A  DEBT  is  a  sum  due. 

Tit.  n. 

Cap.  VIL  It  is  not  essential  to  the  existence  of 
Debtdeiflned.  «*  ^^bt,  generally,  that  any  valuable  eon- 
tioS.  *"'    sideration  should  have  moved  from  the 

creditor.     (Trower,  2.) 
Sfbtll""^'        Debts,  when  classified  according  to  the 
mode  in   which   they   are   evidenced,  are 
of    three    kinds:   judgment     debts,    spe- 
cialty debts,  and  simple   contract    debts. 
(Trower,  2.) 
Judgment         j^  judgment  debt  is  a  sum  payable  under 
a  judgment,  decree,  order,  or  rule,  either 
made  by  a  superior  court  of  common  law  or 
of  equity,  or  having  the  same  effect  a&  if  so 
made.  (See  Sm.  Lawof  Prop.  pt.  2,  tit.  10,  c  3.) 
Statutes  and      Statutes  and  recoraisances  are  now  dis- 

recogni-  « 

*^^  used;  with  the  exception  of  recognisances 
to  the  Crown,  in  the  nature  of  a  statute 
staple.     Trower,  202-3.) 

Elegit.  It  is  enacted  by  the  Statute  of  Westmin- 

ster 2,  13  £dw.  I.  c.  18,  that  when  a  debt  is 
recovered  or  acknowledged,  or  damages  ad* 
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judged  in  the  King's  Courts,  the  Plaintiff  Part  III. 
shall  have  his  election  either  to  have  a  writ  Cap.  Vli. 


of  fieri  &cias,  or  else  that  the  sheriff  shall 
deliver  to  him  all  the  chattels  of  the  debtor, 
(saving  only  his  oxen  and  beasts  of  the 
plough,)  and  also  one  half  of  his  lands, 
until  the  debt  shall  be  levied  upon  a  reason- 
able price  or  extent :  the  word  '  price  ' 
referring  to  the  chattels,  and  the  word 
•  extent '  to  the  lands.  In  consequence  of 
this  statute,  a  writ  was  framed,  under 
which  the  sheriff  first  causes  the  goods 
and  chattels  to  be  appraised  by  a  jury; 
and  if  they  are  insufficient  to  pay  the 
debt,  then  the  jury  put  an  annual  value  on 
the  lands,  and  the  sheriff  delivers  the  goods 
and  chattels  and  a  moiety  of  the  land  to  tlie 
creditor  under  the  old  law,  or  the  whole 
under  the  statute  1  &  2  Vict.  c.  110.  s.  11. 
This  writ  was  called  a  writ  of  elegit, 
because  the  creditor  thereby  elected  to  sue 
out  execution  against  the  lands,  instead  of 
proceeding  at  common  law  against  the 
goods  alone  by  writ  of  fieri  facias. 

In  consequence  of  the  word  'acknowledge '  warrant  of 

attorney  to 

in  the  Statute  of  Westminster  2,  it  has  be-  fonfew 

'  judgment. 

come  a  common  practice,  when  money  is 
borrowed,  for  the  debtor  not  only  to  execute 

m2 
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Part  m.  a  bond  to  the  creditor,  bat  also  a^warrant  of 

Tit  H. 

Cap.  vn.  attorney,  addressed  to  two  or  more  attomies, 
aathorising  them  to  acknowledge  a  judg* 
ment  for  the  money,  which  enables  the. 
creditor  to  sue  out  a  writ  of  elegit  as 
effectually  as  if  the  judgment  had  been 
obtained  in  an  adversary  suit. 

Operation  of      Under  the  stat  1  &  2  Vict,  c-  110.  s.  13, 

a  judgment 

SSi'SSf**  ^  judgment  also  operates  as  a  charge, 
in  equity,  upon  the  real  estate  which  the 
debtor  has  or  afterwards  acquires,  or  of 
which  he  has  an  absolute  disposing  power 
exercisable  for  his  own  benefit ;  though  the 
benefit  of  the  charge  cannot  be  obtained 
until  after  the  expiration  of  one  year  from 
the  time  of  entering  up  the  judgment. 

Protection  to      A  purchascT,  mortgagee,  or  creditor  of  or 

purchasers,  o   o 

JSTSSuots  ^^°^  ^^^  debtor  is  not  bound  even  by  judg- 
j?di^ents.  ments  of  which  he  had  notice,  unless  they 
are  registered  within  five  years  before 
the  conveyance  or  mortgage,  or  before  the 
accrual  of  the  creditor's  right.  And  so  &x 
as  regards  the  extended  remedies  of  the 
stat.  1  &  2  Vict.  c.  110,  he  is  not  bound 
by  judgments  of  which  he  had  no  notice, 
though  they  are  registered.  So  that,  as 
regards  purchasers,  mortgagees,  and  credi- 
tors, in    order   to    subject    them    to    the 
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extended    remedies   on  judgments  under  Part  in. 

.         Tit  II 

the  stat.  1  &  2  Vict,  c.  110,  both  notice  Cap.  Vii. 
and  registration  of  such  judgments  are 
necessary;  but  in  order  to  subject  them 
merely  to  the  old  remedies  on  judg- 
ments, prior  to  the  stat.  1  &  2  Vict,  c.  110, 
registration  of  such  judgments  wiU  suffice 
without  notice  of  them,  although  notice 
will  not  suffice  without  registration. 

It  is  further  to  be  observed  that,  by 
the  stat.  23  &  24  Vict.  c.  38.  s.  1,  no 
judgment,  statute,  or  recognisance  entered 
up  after  the  23rd  of  July,  1860,  will 
affect  any  land,  as  to  a  bon&  fide  pur- 
chaser for  valuable  consideration,  or  a 
mortgagee,  even  with  notice,  unless  a 
writ  or  other  due  process  of  execution 
shall  have  been  issued  and  registered 
before  the  execution  of  the  conveyance  or 
mortgage  and  the  payment  of  the  purchase 
or  mortgage  money,  nor  unless  such  pro- 
cess shall  be  executed  and  put  in  force 
within  three  calendar  months  from  the 
time  when  it  was  registered. 

If  the  creditor  first  sues  out  a  writ  of  Elegit  after 

a  fieri  facial. 

fieri  facias  against  the  debtor's  goods,  and 
they  are  insufficient  to  satisfy  the  debt, 
he  may  take  out  an  elegit  against  his  lands 
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Pakt  m.  for  the  remainder  of  the  debt    And  this  is 

Cap.  Vli.  ^^®  ^^^  course. 

All    decrees    and    orders    of  Courts  ot 
Equity,  and  all  rules  of  Courts  of  Common 


Charging 
oideri. 


Decreet, 

rules,  and 

orders,  to 

have  eflF^ct  of  ,  s, 

judgments.  Law,  and  all  orders  in  matters  of  bank- 
ruptcy and  lunacy,  whereby  any  sum  ot 
money,  or  any  costs,  charges,  or  expenses, 
is  or  are  payable,  have  the  effect  of 
judgments  in  the  superior  Courts  of 
Common  Law. 

A  judge  of  one  of  the  superior  Courts  of 
Common  Law  may  order  that  any  stock, 
funds,  or  shares,  or  the  income  thereof,  be- 
longing to  a  judgment  debtor,  shall  stand 
charged  with  the  debt ;  and  such  order  lias 
the  effect  of  a  charge.  (See,  on  the  subject 
of  judgments,  Sm.  Law  of  Prop,  part  2,  tit. 
10,  c.  3.) 

As  regards  the  debtor  himself,  and  all 
others  but  purchasers  for  valuable  conside- 
ration, writs  of  execution  bind  his  goods 
from  the  time  of  the  teste.  But  the  pro- 
perty in  the  goods  is  not  altered  by  the  writ 
until  execution  and  sale  by  the  sheriff^  nor 
even  then,  so  long  as  an3rthing  remains  to 
be  done  to  distinguish  them.  And  by  the 
statute  19  &  20  Vict.  c.  97.  s.  1,  '  No  writ 
of  fieri  facias  or  other  writ  of  execution^ 


From  what 
time  the 
goods  of  an 
execution 
debtor  are 
bound. 
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and  no  writ   of  attachment*  aj?ainst   the  PartDI. 

.  .  Tit.  U. 

goods  of  a  debtor,  shall  prejudice  the  title  Cap.  vii. 
to  such  goods  acquired  by  any  person 
bon&  fide  and  for  a  valuable  consideration 
before  the  actual,  seizure  or  attachment 
thereof  by  virtue  of  such  writ ;  provided 
such  person  had  not,  at  the  time  when  he 
acquired  such  title,  notice  that  such  writ, 
or  any  other  writ  by  virtue  of  which  the 
goods  of  such  owner  might  be  seized  or 
attached,  had  been  delivered  to  and  re-* 
mained  unexecuted  in  the  hands  of  the 
sheriff,  under  sheriff,  or  coroner/  (Bosc. 
636.) 

A  specialty  debt  is  a  debt  resulting  from  specuity 
an  instrument  sealed  and  delivered.  (Tro  wer, 
139.) 

A  specialty  debt  has  priority  over  a  sim- 
pie  contract  debt  in  the  payment  of  a  tes- 
tator's or  intestate's  debts,  except  in  bank- 
ruptcy,    (Chit.  Con.  7.) 

A  simple  contract  debt  is  a  debt  not  amp^  cm. 

^  tract  debt. 

secured  by  deed  or  evidenced  by  record. 
(Trower,  1 67.) 

A  contract  of  debt  is  one  whereby  a  contract  of 

•^         debt, 

definite  sum  of  money  becomes  due  to  any 
person.  (Sm.  Merc.  Law,  537;  Trower, 
.1,  2.) 
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PjlBTIIL 

Tit.  n. 

Cap.  Vn. 

Division  of 
aocountfl. 

Open  ac- 
count!. 


Stated  ac- 
counca. 


Loan  for  an 
illegal  pur- 
pose. 


Where  in- 
terest is 
payable. 


Aocounts  are  divisible  into  open,  stated, 
and  settled  accounts. 

An  open  account  is  an  account  of  which 
the  balance  is  not  struck,  or  which  is  not 
accepted  by  both  parties. 

A  stated  account  is  one  that  is  accepted 
by  both  parties.  This  acceptance  need  not 
be  expressed,  but  may  be  implied  from  cir- 
cumstances ;  as,  if  no  objection  is  made  to 
the  account  within  a  reasonable  time.  What 
is  a  reasonable  time,  is  to  be  determined  by 
the  habit  of  business ;  and  the  usual  course 
is  required  to  be  followed,  imless  there  are 
special  circumstances  constituting  a  ground 
for  variation.  Between  merchants,  acquies- 
cence is  presumed,  under  ordinary  circum* 
stances,  after  a  lapse  of  several  posts.  (Sm. 
Eq.  Manual,  249.) 

Money  lent  for  an  illegal  purpose  cannot 
be  recovered  by  the  lender.  (Chit.  Con. 
531.) 

Interest  may  be  demanded,  not  only 
where  there  is  an  express  stipulation  for 
it,  but  also  where  it  is  payable  by  the 
usage  of  trade  or  of  the  parties,  or  in  the 
case  of  an  overdue  bond,  bill,  or  promissory 
note.  And  the  jury  may  allow  interest  to 
the  creditor,  on  any  debt  or  sum  certain^ 
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&om  the  time  when  the  same  was  payable,  Part  m. 
if  payable  from  a  time  certain  under  a  Cap.  Vli. 

written  instrument,  or,  if  payable  other-     

wise,  from  the  time  of  a  written  demand, 
with  notice  that  interest  would  be  claimed. 
Interest  at  4  per  cent,  is  payable  on  a 
judgment  debt.  (Sm.  Merc.  Law,  546-7; 
Trower,  78,  205-7,  304;  Kosc.  416-7; 
Byies,  283-4;  Chit.  B.  433-7;  Ad.  Con. 
1068-9 ;  Chit.  Con.  580-4 ;  3  &  4  Vict.  c.  42, 
s.  28 ;  1  &  2  Vict.  c.  110,  s.  17.) 

Where  interest  is  expressly  made  payable  where  in- 

,  /•  terestcom- 

luider  an  mstrument,  it  runs  from  the  date  mencea. 
of  such  instrument.  Where  interest  is  not 
expressly  made  payable  on  a  bill  or  note,  it 
runs  from  the  maturity  of  the  bill  or  note, 
as  against  the  acceptor  or  maker.  But  the 
drawer  or  indorser  of  a  bill,  or  the  indorser 
of  a  note,  is  only  liable  to  pay  interest 
from  the  time  he  receives  notice  of  the  dis- 
honour.   (Byles,  284-5  ;  Chit.  B.  436-7.) 

Interest  ceases  to  run  after  a  tender  of  the  where  in- 

terest  ceases. 

principal,  or  after  signing  final  judgment. 
(Byles,  285-6 ;  Chit.  Con.  438-9.) 

In  the  absence  of  express  enactment  or  Rate  of  in- 
conti^t  as  to  the  rate  of  interest,  5L  per 
cent,  is  usually  allowed.    But  the  jury  may 
reduce  or  increase  it.    Until  a  recent  Act, 

X3 
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Part  III.  a  higher  rate  of  interest  than  51.  per  cent. 

Cap.  Vli.  yC'irly  was  not  permitted  in  any  case  to 
which  the  law  against  usury  applied.  That 
law,  however,  did  not  apply  where  the 
right  to  recover  the  money  lent  was,  by  the 
terms  of  the  loan,  put  in  jeopardy ;  as  in 
the  case  of  bottomry  or  respondentia,  and 
of  annuities  for  lives.  And  by  a  recent  Act 
(17  &  18  Vict.  c.  90),  the  laws  against 
usury  were  repealed,  so  far  as  they  do  not 
affect  pawnbrokers.  (2  Ste.  Com.  90-1,  95 ; 
Chit.  Con.  625, 626 ;  Byles,  287;  Chit.  B.  439.) 

Compound        Compouud  iutcrcst  is  interest  upon  in- 
,  terest,  i.  e.  interest  on  a  balance  of  account 

in  which  the  debtor  is  debited  with  former 
interest.  This  is  allowable  where  it  is 
expressly  stipulated,  or  where  there  is  an 
implied  contract  for  it;  as  where  the  parties 
had  been  in  the  habit  of  dealing  on  the 
footing  of  allowing  it,  or  where  it  is  the 
practice  of  a  banking  house,  of  which  the 
customei"  was  aware.  (Sm.  Merc.  Law,  Z'4i7 ; 
2  Ste.  Com.  96 ;  Bosc.  417 ;  Chit  582.) 

Tender.  The  dcbtor  is  bound  to  tender  the  prin- 

cipal and  interest  at  the  proper  time, 
without  waiting  for  a  demand.  (Trower, 
211 ;  Chit.  Con.  639.) 

Bank  of  England  notes,  payable  to  bearer 
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on  demand,  are  a  legal  tender  for  any  sum  Pakt  in. 
above  51,  except  when  the  tender  is  made  Cap.Vil 
by  the  Bank  itself,  or  its  branches,  as  the 
debtor.  (3&4WilLIV.a98. 8.6;  7&8Vict. 
c.  32.)  Country  notes  or  cheques  are  not  a 
legal  tender,  if  objected  to  on  that  ground. 
(Sm.  Merc.  Law,  539  ;  Trower,  211 ;  Bosc. 
482 ;  Chit.  Con.  716,  717;  Ad.  Con.  1044-5 ; 
Byles,  9,  10.) 

A  conditional  tender,  (as  for  instance 
a  tender  of  a  sum  to  be  accepted  ''  In 
full  of  all  demands,''  or  as  "  the  balance 
due/')  is  not  a  legal  tender,  that  is,  not  a 
tender  which  the  creditor  is  bound  to  accept. 
Nor  is  the  tender  of  a  sum  exceeding  the 
debt,  and  requiring  change.  (Sm.  Merc 
Law,  540;  Trower,  211-2;  Rosa  482; 
Ad.  Con.  1045-6.) 

Sending  money  in  a  letter  by  post,  or  J*y™««t 
paying  it  into  a  bank,  by  request  of  theKik?'* 
creditor,  is  equivalent  to  payment  directly 
to  him.     (Ad.  Con.  981.) 

When  a  creditor  accepts  a  bill  or  note  in  Payment  by 

*  bill  or  note. 

payment,  he  thereby  virtually  agrees  to 
give  the  debtor  credit  for  the  time  which 
it  has  to  run,  except  in  the  case  of  rent  or 
specialty  debts,  or  unless  the  debtor  knew 
the  bill  or  note  to  be  of  no  value.    In 
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Part  III.  general,  it  is  no  satisfkction  of  the  debt  or 

Cap.  vii.  demand^  until  it  is  paid,  unless  the  creditor 
agrees  to  accept  it  as  cash,  or  has  been 
gSTtyof  l^he,  in  ^rford^  payment  (S.. 
Merc.  Law,  541-2 ;  Byles,  218,  236-239  j 
Rose.  388,  472-3  ;  Chit.  Con.  679,  680 ;  Ad. 
Con.  928-9,  984.) 

Sr^ur*^  If  a  creditor  takes  a  cheque  in  payment 
of  his  debt,  and  it  is  dishonoured,  or  the 
banker  fails,  the  creditor's  remedies  for  the 
recovery  of  the  debt  are  unaffected.  (Byles, 
23.) 

Payment  to       Payment  to  one  of  two  or  more  executors, 

one  executor 

or  trustee,  trustces,  or  Creditors,  is  sufficient.  Chit. 
Con.  658 ;  Ad.  Con.  983-4,  1046.) 

satiifaction.  The  taking  from  the  debtor  himself,  and 
not  from  a  third  person  with  the  debtor's 
assent,  a  smaller  sum  of  money  in  lieu  and 
full  discharge  of  a  greater  ascertained  sum, 
does  not  amount  to  a  legal  satisfaction,  un- 
less the  time,  place,  or  manner  of  payment 
of  the  less  amount  may  by  possibility  be 
more  advantageous  to  the  creditor,  or  there 
is  some  other  consideration  to  save  the  trans- 
action from  being  a  nudum  pactum,  or  unless 
the  acknowledgment  of  satisfaction  is  by 
deed.  So  that  although  a  man  may  give,  in 
satisfaction  of  a  debt  of  100?.,  a  horse  worth 
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61.,  yet  if  he  gives  51,,  it  is  not  a  satisfieu;-  Part  m. 

Tit    TT 

tion.      (3   Ste.   Com.   353  ;   Broom   Com.  cap.  vil. 


422-3;  Selw.  135-6  ;  Chit.  Con.  659,  660 ;     

2Sm.  L.  C.  290,  291,  295,  296-8;  Rose 
443 ;  Ad.  Con.  974-980 ;  Byles,  215,  216.) 

The  payment  of  money  will  sometimes  Prein'mption 

*     •'  ''         ^  of  pa  meut. 

be  presumed,  from  lapse  of  time  and  other 
drcumstances,  independently  of  the  statute 
of  limitations.    (Chit.  Con.  660.) 

Although  a  receipt  was  given,  the  debtor  Proof  of 

^  *  o  '  payment  or 

may  prove  payment  by  oral  testimony ;  or  SJS;^^*^" 
the  creditor  may  prove  that  in  reality  no 
payment  was  made.     (Trower,  212 ;  Chit. 
Con.  669.) 

Receipts  for  2?.  and  upwards  now  require  Receipti. 
a  penny  stamp,  and  no  more.  The  stamp 
cannot  be  added  after  they  have  been 
written,  except  within  fourteen  days  on 
payment  of  the  duty  and  52.,  or  one  ca- 
lendar month  on  payment  of  the  duty  and 
lOi.  (Sm.  Merc.  Law,  652  ;  Trower,  212 ; 
Chit.  Con.  670;  16  &  17  Vict.  c.  59;  23 
Geo.  III.  c.  49.  s.  14 ;  55  Geo.  III.  c.  55.  s.  11.) 

The  debtor  is  bound  to  provide  the  paper 
and  writing  materials,  and  the  stamp,  if 
necessary,  for  the  receipt.  (Ad.  Con.  1046.) 
But  the  creditor  is  bound  to  pay  him  for 
the  stamp. 
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Pakt  ni.      In  the  case  of  connected  accounts  of  debts 
Cap.  vn.  a^d  credits,  the  balance  only  is  recoverable, 
whether  at  law  or  in  equity.     (Sm.  Eq. 
Manual,  339.) 

Where  a  creditor  has  two  debts  due  to 
him  from  the  same  debtor  on  distinct 
accounts,  the  general  law  as  to  the  appro* 
priation  of  payments  made  by  the  debtor 
is  this  :  the  debtor  is  entitled  to  apply  the 
payments,  at  the  time  of  making  them,  in 
such  manner  as  he  thinks  fit.  In  default 
of  appropriation  by  the  debtor,  whether 
evidenced  (as  it  may  be)  by  his  previous 
conduct,  or  subsequent  declarations,  or  by 
other  circumstances,  the  creditor  is  entitled 
to  determine  the  application  of  the  sums 
paid.  And  if  neither  does  so,  the  law  im- 
plies an  appropriation  of  such  payments 
to  the  earlier  debt;  and  where  separate 
matters  are  treated  as  one  entire  account 
by  all  parties,  the  payment  is  deemed  to  be 
made  in  discharge  of  the  earlier  items  of 
debt.  {Merrvrnari  v.  Ward,  1  John.  & 
Hem.  376  ;  Story's  Eq.  Jur.  §  4i59ar-ii59g ; 
Trower,  212 ;  Eosc.  471-2 ;  Tudor  Ca.  on 
M.  L.  17,  20,23-4  ;  Chit.  Con.  666-8  ;  Ad. 
Con.  985,  987.) 
CTedifon"         ^^  ^  debtor  induces  a  creditor  to  execute 
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a  deed  of  composition,  by  a  gift,  or  by  mis-  Part  m. 
representation  or  concealment  of  the  state  Cap.  VIL 
of  his  aflFairs,  the  deed  is  void.     And  any  paru^  a 
secret  agreement  for  securing  to  one  oi  the  deed, 
creditors  who  are  parties  to  a  composition 
deed,  any  advantage  not  enjoyed  by  the 
rest,  is  fraudulent  and  void.     (Ad.  Con. 
908-9 ;   Atki7tson  v.   Denby,  7  Hurl.  & 
Norm.  934.) 

A  guaranty  is  a  promise  to  be  responsible  Guaranty, 
for  the  payment  of  a  debt  or  the  perform- 
ance of  a  duty,  in  case  another  person,  who 
is  primarily  liable  to  such  payment  or  per- 
formance, fails  to  pay  or  perform  the  same. 
(Wharton ;  Sm.  Merc.  Law,  463  ;  2  Ste. 
Com.  103;  Rose.  329;  Chit.  Con.  456; 
Ad.  Con.  564-6.) 

Care  must  be  taken  not  to  treat  as  a 
guaranty  (which  is  an  actual  promise)  a 
mere  proposal,  or  offer  of  a  guaranty,  ac- 
ceptance of  Which  requires  to  be  signified  to 
the  maker,  before  it  constitutes  a  binding 
contract.     (Ad.  Con.  567.) 

It  is  not  necessary  that  the  person  so 
primarily  liable  should  have  requested  the 
person  giving  the  guaranty  to  become 
answerable,  or  should  be  in  any  manner  a 
party  to  it.     (Chit.  Con.  463.) 
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PartIIL      Where  A.  has  induced  a  tradesman  to 

Tit  n. 

Cap.  vn.  deliver  goods  to  B,,  the  question  frequently 
one'^on  Bxiscs,  whether  the  goods  were  actually 
tradesman  to  sold  to  A.^   though   delivered    to  B.,   or 

•upply  Kooda  ^ 

JSraSn!  '  whethcr  they  were  sold  to  B.,  and  A.  only 
became  surety  for  the  price.  And  this  is 
to  be  determined,  not  simply  by  a  regard 
to  the  words  of  the  guaranty,  but  from  all 
the  circumstances.  (Sm.  Merc.  Law,  468  ; 
Rosa  329-30;  ChiiCon.464;  Ad,Con.565.) 

Enactmenu       lu  conseouence  of  the  4th  section  of  the 

of  the  Statute 

£?£?"«."*  Statute  of  Frauds,  29  Car.  II.  c.  13,  no  ac- 
^***  tion  can  be  brought  to  charge  the  defendant 

upon  any  special  promise  to  answer  for  the 
debt,  default}  or  miscarriage  of  another  per- 
son, unless  the  agreement  upon  which  such 
action  is  brought,  or  some  memorandum  or 
note  thereof,  is  in  writing,  signed  by  the 
party  to  be  charged  therewith,  or  some  other 
person  lawfully  authorised  by  him.  (Sm. 
Merc.  Law,  463 ;  2  Ste.  Com.  108 ;  Ad. 
Con.  58,  665,)  The  writing,  however,  is 
only  necessary  by  way  of  proof  of  the  con- 
tract^  not  to  constitute  it.  (Sm.  Merc.  Law, 
472 ;  1  Sm.  L.  C.  272.;  And  the  statute 
does  not  apply  where  an  order  for  goods  is 
given  by,  and  credit  given  to,  one  person 
for  the  use  of  another ;  for  the  debt  in  that 


DEBTORS  AND  CREDITORS.  257 

case  is  the  debt  of  the  person  giving  the  Part  III. 
order.  The  statute  only  applies  to  promises  Cap.  Vil. 
to  answer  for  the  debt,  defeult,  or  miscar- 
riage  of  another,  for  which  that  other  person 
himself  is  liable,  whether  such  promises  are 
made  before  or  after  the  debt,  default,  or 
miscarriage.  And  hence,  if  A.  says,  *  Let 
B.  have  these  articles,  and  if  he  do  not  pay, 
I  will/  the  statute  applies;  so  that  a 
writing  is  required.  But  if  A.  had  said, 
*  Let  B.  have  these  articles  on  my  account,' 
or  '  Let  B.  have  these  articles,  and  charge 
me  with  them,*  no  writing  would  be  re- 
quired ;  because  B.  would  not  be  liable  at 
all,  inasmuch  as  the  articles  were  in  fact 
purchased  by  A.,  though  delivered  by  his 
direction  to  B.  (Sm.  Con.  84-5 ;  Broom 
Com.  382 ;  Chit*  Con.  463,  466  ;  Ad.  Con. 
54-6,  664-5.) 

The  statute  does  not  apply  to  a  case  where 
the  result  of  a  promise  by  one  person  to 
pay  the  debt  or  perform  the  duty  of  another, 
is  to  extinguish  or  satisfy  the  liability  of 
such  other  person,  by  substituting  the 
former  in  his  stead ;  as  if  A.  agree  to  pay 
B/s  debt  to  C,  if  C.  will  discharge  B.  from 
arrest  under  a  ca.  sa.  (Bosc.  330 ;  Chit. 
•Con.  468-9  ;  Ad.  Con.  56-6.) 
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Pabt  m.  The  statute  does  sot  apply  to  promises 
Cap.  Vli.  iiot  made  to  the  person  to  whom  the  original 
debtor  is  liable:  so  that,Jf  made  to  the 
debtor  or  to  a  third  person,  the  promise 
need  not  be  in  writing.  (Sm.  Con,  89  ; 
Broom  Com.  883  ;  1  Sm,  L.  C.  264  ;  Chit 
Con.  469.) 

But  the  statute  applies  to  promises  to 
answer  for  another's  default  or  miscarriage^^ 
though  it  be  a  tort  unconnected  with  breach 
of  contract  (Broom  Com.  384  ;  Ad.  Con. 
64.) 
considera-        In  cousequence  of  the  statute  19  &  20 

tion  for  a  * 

^uaianty.  Vict.  c.  97.  s.  3,  it  is  uo  lougcr  necessary 
that  the  consideration  for  a  guaranty  should 
appear  in  or  by  inference  from  a  written 
document.  (Sm.  Con.  S9, 90 ;  Broom  Com. 
881 ;  2  Ste.  Com.  103-4;  Chit.  Con.  470; 
Ad.  Con.  61,  565.) 

If  required  by  the  opposite  party,  the 
person  asserting  a  claim  under  a  guaranty 
must  show  a  good  legal  consideration  for  it. 
The  antecedent  existence  of  a  debfc,  default^ 
or  miscarriage,  in  respect  of  which  the 
guaranty  is  given,  does  not  of  itself  consti- 
tute such  a  consideration.  But  it  need 
not  be  shown  that  there  was  an  adequate 
consideration.     (Sm.  Merc.  Law,  470 ;  Ad 
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Con.  567 ;   Chit.  Con.  457.      As  to  what  Part  ill. 

Tit  IL 

constitutes    a    consideration,    see    p.    43,  Cap.  vil. 
supra.) 

Where  a  contract  of  suretyship  is  under  j^*gy' *»^ 
seal,  and  the  duration  of  the  liability  is  not 
limited,  the  surety  has  no  means  of  escape 
from  the  contingent  liability,  unless  he  has 
reserved  to  himself  such  a  power ;  and, 
therefore,  doubtful  contracts  of  suretyship 
under  seal,  which  the  surety  has  no  means 
of  revoking,  are  construed  in  favour  of  the 
surety,  so  as  to  narrow  rather  than  enlarge 
his  liability.  But  in  the  case  of  a  surety  by 
simple  contract,  though  of  course  the  surety 
is  liable  for  all  advances  or  supplies  made 
on  the  faith  of  his  promise  while  it  remains 
unrevoked,  yet  he  may  at  any  time  revoke 
such  promise,  and  discharge  himself  from 
future  liability,  by  giving  notice  to  that 
effect.  (Ad.  Con.  570-1,  574;  Chit.  Con. 
475-7.) 

Entire  good  faith  is  required  between  a  Mureprewn. 
debtor,  creditor,  and  sureties.  And  if  the  Jjjjd  on  a 
surety  or  person  giving  the  guaranty  is 
misled,  to  the  knowledge  of  the  person  re- 
ceiving it,  by  a  material  misrepresentation 
or  concealment  of  the  terms  of  the  contract, 
or  of  circumstances  which  the  creditor  ought 
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Part  in.  to  have  disclosed,  the  suretyship  or  guaranty 
Cat^vh.  is  ineflTectual.     (2  Ste.  Com.  104 ;  Ad.  Con. 

581 ;   Chit.  Con.  478 ;  Lee  v.  Janes,  14 

Scott,  386.) 
Diwhargeof  A  surcty  OT  persou  giving  a  guaranty  is 
discharged,  if  the  principal  debtor  or  co- 
surety is  released  by  the  creditor,  unless  the 
liability  of  the  surety  has  accrued,  and  the 
remedies  against  him  are  reserved ;  or  if  the 
debt  or  demand  is  by  any  means  extin- 
guished as  between  the  principal  parties; 
or  if  the  remedy  is  suspended  by  a  binding 
contract  between  them,  without  the  surety's 
consent ;  or  if  the  loss  is  attributable  to  some 
fault,  other  than  forbearance,  on  the  part  of 
the  creditor ;  or  if  the  terms  of  the  original 
agreement  between  the  creditor  and  the 
principal  debtor  are  altered  by  them,  with- 
out the  surety's  assent ;  or  if  the  creditor 
is  chargeable  with  any  improper  act  or 
omission  injurious  to  the  surety.  (2  Ste. 
Cora.  104  ;  Byles,  227-234 ;  Ad.  Con. 
676-681 ;  Burge,  163 ;  Chit  Con.  478-480, 
483;  Rose.  331.  And  see  Lawrence  v. 
Walmaley,  12  Scott,  799,  811.) 

The  mere  giving  time,  or  even  a  verbal 
promise  not  to  press  or  not  to  sue,  without 
imy  binding  contract  with  the  principal 
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debtor  not  to  do  so,  will  not  discharge  those  Pabt  III, 

.  Tit  n. 

who  stand  in  the  position  of  sureties.    (Ad.  Cap.  VII. 

Con.  577 ;  Chit.  Con.  482-4 ;  Byles,  228,      

233.) 

The  principal  debtor  is  bound  to  reim-  JJ^'n^o"'*®" 
burse  the  surety  for  any  payment  which  he  '""'^' 
is  •compelled  to  make  as  surety.     (2  Ste. 
Com.  105  ;  Chit.  Con.  485.) 

And  indeed  as  soon  as  the  principal  makes  R'ght  of 

*^  '^  surety  to 

default,    the    surety    may    discharge    the  fi5j,^if^«« 
liability,  and  compel  the  principal  to  reim- 
burse him.      (Ad.  Con.  582,  685 ;   Byles, 
236.) 

If  one  of  two  or  more  sureties,  or  other  contribu- 

tiops  between 

joint  debtors,  not  being  general  partners,  "^etie*. 
pays  more  than  his  proportion  of  the  de- 
mand, he  may,  even  at  law,  compel  a  contri- 
bution from  the  other  or  others.  (Chit. 
Con.  486 ;  Byles,  8,  235  ;  Ad.  Con.  683-4 ; 
RevTiolds  V.  Wheeler,  10  Scott,  661.)     But  None  be- 

•^  '  '  /  tween  tort- 

in  general  there  is  no  right  of  contribution  **"°"* 
between  tort-feasors,  where  damages  have 
been  recovered  against  one.     (Chit.  Con, 
543.) 

By  the  statute  19  &  20  Vict.  c.  97.  s.  6,  Right  of 

"  surety  to  the 

*  Every  person  who,  being  surety  for  the  JJ^^JS^, 
debt  or  duty  of  another,  or  being  liable 
with  another  for  any  debt  or  duty,  shall 
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Part  HI.  pay  such  debt  or  perform  such  duty,  shall 
Cap. Vn.  be  entitled  to  have  assigned  to  him,  or  to  a 

trustee  for  him,  every  judgment,  specialty, 

or  other  security  which  shall  be  held  by  the 
creditor  in  respect  of  such  debt  or  duty, 
whether  such  judgment,  specialty,  or  other 
security  shall  or  shall  not  be  deemed  at  law 
to  have  be^n  satisfied  by  the  payment  of 
the  debt  or  performance  of  the  duty,  and 
such  person  shall  be  entitled  to  stand  in  the 
place  of  the  creditor/ 
Lord  Tenter.      An  actiou  Ucs  for  makiugf  a  hhe  repre- 

den's  Act,  as  or 

tetlSf  o^M-  sentation  of  the  character  and  solvency  of 
surancef.  j^jtother,  whcrcby  the  plaintiff  was  induced 
to  give  credit  to  him,  and  has  thereby 
suffered  loss,  if  such  representation  was  frau- 
dulent, and  not  made  bond,  fide  under  a 
belief  of  its  truth.  But  no  action  can  be 
brought  to  charge  any  person,  by  reason  of 
any  representation  or  assurance  as  to  the 
character,  conduct,  credit,  ability,  trade,  or 
dealing  of  any  other  person,  that  he  may 
obtain  credit,  money,  or  goods,  unless  it  is 
in  writing  signed  by  the  party  to  be  charged 
therewith.  (Sm.  Merc.  Law,  481 ;  Eosc. 
557 ;  9  Geo.  IV.  c.  14.  s.  6.) 
set.o«r.  One  ground  of  defence,   either  total  or 

partial,  is  set-off.     This  is  not  a  mere  com- 
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mon   law    right    to    reduce    or   defeat   a  PabtIII. 

.     .  .  Tit.  n. 

plaintiff's  demand:  it  is  a  statutory  right  Cap.VII. 
of  enforcing  in  the  same  action  a  cross 
claim  for  which  a  distinct  action  might 
have  been  maintained  by  the  defendant 
against  the  plaintiff.  (Chit.  Con.  752-3.) 
Thus  if  there  are  mutual  debts  between 
the  plaintiff  and  defendant,  or,  if  either 
party  is  sued  as  executor  or  administrator, 
where  there  are  mutual  debts  between 
the  testator  or  intestate  and  either  party, 
one  debt,  if  of  definite  amount,  and  in 
the  same  right,  and  recoverable  by  action 
by  the  party  pleading  it,  may  be  set  off 
against  the  other.  (2  Geo.  II.  c.  22.  s.  13  ; 
8  Geo.  II.  c.  24.  s.  4 ;  Ad.  Con.  988-94 ; 
Selw.  166-9 ;  Rose.  475,  477-8  ;  Chit.  Con. 
752-764.) 

A  debt  may  be  released  either  by  the  Rciewe. 
express  act  of  the  creditor,  or  by  operation 
of  law.  No  particular  form  of  words  is 
necessary  to  constitute  a  release.  Thus,  a 
covenant  not  to  sue,  without  any  limit  as 
to  time,  is  a  release.     (Chit.  Con.  687-8.) 

If  the  release  is  under  seal,  no  considera- 
tion need  be  shown.  If  it  is  not  under  seal, 
it  will  be  inoperative  without  a  considera- 
tion, though  it  is  in  writing,  and  though 
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PabtIH.  the  creditor  accepts  part  of  the  debt  ex- 

TiT.  IL 

Ca?.  VIL  pressly  in  fiill  of  all  demands.  (Chit.  Con. 
687 ;  Ad.  Con.  974.) 

A  person  cannot  release  all  future  causes 
of  action  that  may  arise.  (Chit.  Con.  689  ; 
Ad.  Con.  921.) 

A  release  by  operation  of  law  takes  place 
in  various  cases:  as  where  a  creditor 
appoints  his  debtor  to  be  his  executor^  who 
acts^  and  yet  of  course  cannot  sue  himself ;  or 
where  a  creditor  marries  his  or  her  debtor. 
(Chit.  Cont.  694 ;  Ad  Con.  922.) 

A  release  of  a  debt  or  of  a  claim  to 
damages  by  one  joint  creditor  is  in  law  a 
release  by  both  or  alL     (Chit.  Con.  691.) 

An  imqualified  release  of  one  of  two  or 
more  joint  or  joint  and  several  debtors  or 
contractors  is  a  discharge  of  both  or  alL 
(Rose.  474-6  ;  Chit.  Con.  691-3  ;  Ad.  Con. 
920 ;  Byles,  61,  229.) 
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CHAPTER  VIII. 

SHIPOWNEJaS  AND  CHARTEREBS  (a). 

With  the  exception  of  certain  small  coasting  i*-^rt  hi. 

^  ,  ^     Tit.  II. 

vessels,  ships  must  be  registered  in  order  to  Cap.  vili. 
have  the  privileges  of  British  ships,  i.  e.  the  RegiBtmiion. 
right  to  assume  the  national  flag  and 
character,  and  the  right  to  the  protection 
that  it  affords.  (Sm.  Merc.  Law,  182-3, 
189 ;  2  Ste.  Com.  249  ;  17  &  18  Vict. 
c.  104.8.19,102.) 

The  property  of  every  British  vessel  is  to  sham  in  » 

•hip,  and 

be  considered  as  divided  into  sixty-four  jj^^^^^^j^ 
equal  parts  or  shares  ;  and  no  person  can  be  •**"«*»°**^*"- 
registered  as  owner  in  respect  of  a  fractional 
part  of  a  share  or  any  proportion  not  being 
a  sixty-fourth  part. 

Not  more  than  thirty-two  individuals  are 
entitled  to  register  at  the  same  time  as  legal 
owners  in  severalty  of  distinct  shares  of  a 
ship.  But  any  number  of  persons,  not  ex- 
ceeding five,  may  register  as  joint  owners  of 

(a)  The  statute  which  consolidated  the  Acts  relating 
to  Morchant  Shipping,  is  the  17  &  18  Vict.  c.  104.  This 
was  amencted  by  the  statute  18  &  19  Vict  c.  91,  and 
25  &  26  Vict  c  63. 

N 
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Part  III.  the  ship  or  any  share  in  her;  and  these  joint 
Cap.  viii.  owners,  whether  entitled  by  purchase  or 
transmission,  are  to  be  considered  as  con- 
stituting one  person  in  reckoningthe  number 
of  persons  entitled  to  be  registered,  and  they 
cannot  dispose  in  severalty  of  their  respective 
proportions  of  their  joint  property. 

Still,  these  rules  do  not  affect  the  equi- 
table or  beneficial  title  of  persons  represented 
by  or  claiming  through  any  registered 
owner ;  but  no  notice  of  a  trust  can  be 
entered  on  the  register.  (Shl  Merc.  Law, 
191-2 ;  3  Ste.  Com.  250 ;  Mau.  &  Pol.  7,  8, 
32  ;  Ad.  Con.  140-1 ;  17  &  18  Vict.  c.  104f, 
s.  37,  43.) 
ceiuficate  of      A  Certificate  of  registry  embodying  the 

regUtr/.  ,  .  . 

registered  particulars  of  the  vessel,  with  an 
indorsement  of  the  names  of  the  owners 
and  their  shares,  is  the  evidence  of  the 
ownership  of  a  registered  vessel.  (Ad. 
Con.  141.) 
Mode  o^f  A  registered  ship  or  shares  therein  can 

only  be  transferred  by  bill  of  sale,  in  a 
prescribed  form^  under  seal,  executed  in 
the  presence  of  and  attested  by  at  least 
one  witness,  and  registered.  The  name  of 
the  transferee,  as  owner,  must  be  registered, 
and  the  date  and  hour  of  the  entry  must 
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be  indorsed  on  the  bill  of  sale.     (Sm.  Merc,  Part  hi. 
Law,  193-6 ;  Mau.  &  Pol.  20-2  ;  Ad.  Con.  cJp^viii. 


141 ;  17  &  18  Vict.  c.  104,  s,  55,  57.)  

The  registrar  may  grant  to  the  owners  of  ceitificate  of 
a  ship  a  certificate  of  sale,  authorising  per- 
sons specified  in  it  to  dispose  of  it  by  sale 
out  of  the  United  Kingdom.  (Sm.  Merc. 
Law,  194 ;  Mau.  &  PoL  26  ;  17  &  18  Vict. 
c.  104,  s.  76-83.) 

A  mortgage  or  transfer  of  a  mortgage  of  Mortgages. 
a  British  ship  or  any  share  in  her  must  be 
in  a  specified  form,  under  seal,  and  attested, 
and  registered ;  and  the  date  and  hour  of 
its  entry  must  be  indorsed  upon  it. 

In  case  more  than  one  mortgage  of  the 
same  ship  or  share  is  registered,  the  mort- 
gagees, notwithstanding  any  notice,  have 
priority  according  to  the  date  of  registra- 
tion. Every  registered  mortgagee  may 
dispose  of  the  ship  or  share  mortgaged ; 
but  no  subsequent  mortgagee  may  do  this, 
^without  the  concurrence  of  every  prior 
registered  mortgagee,  except  under  the 
order  of  some  competent  Court.  (Sm.  Merc. 
Law,  195 ;  Mau.  &  Pol.  33-5 ;  17  &  18 
Vict.  c.  104,  s.  66,  69,  71.) 

A  certificate  of  morts^affe  may  be  granted  certificate  of 

°   °  •'  o  mortgage. 

by  the  registrar  to  the  owners  of  a  ^hip, 

n2 
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PaetIIL  allowing  a  mortgage  out  of  the  country 
Cap.  Vlil.  where  the  ship  is  registered.  And  the 
mortgage,  when  made,  is  to  be  indorsed^  by 
a  registrar  or  British  constdar  officer,  on 
the  certificate  of  mortgage.  (Sm.  Merc. 
Law,  196 ;  Mau.  &  PoL  36  ;  17  &  18  Vict, 
c.  104,  s.  76-80.) 
Transmu-         The  trausmissiou  of  a  mortffaffe,  by  death, 

sion  of  mort-  o   q   '     j  f 

^^^  bankruptcy,  marriage,  &c.,  must  be  regis- 

tered.    (Sm.  Merc  Law,  196 ;  Mau.  &  Pol. 
35  ;  17  &  18  Vict.  c.  104,  s.  73-75.) 

Sw?*"?  ^  When  a  mortgage  is  discharged,  satisfac- 
tion is  to  be  entered  on  the  registry.  (Sm. 
Merc.  Law,  196 ;  Mau.  &  Pol.  37  ;  17  &  18 
Vict.  c.  104,  s.  68.) 

charterparty.  A  chartcr-party  is  a  contract  by  which 
an  entire  ship  or  piincipol  part  thereof  is 
let  to  a  merchant,  for  the  conveyance  of 
goods  therein  by  the  shipowner,  in  con- 
sideration of  the  payment  of  a  sum  of 
money.  '  It  is  often,  but  not  necessarily,  a 
deed,  and  is  executed  by  the  owner  of  the 
ship  or  the  master  or  some  other  agent  of 
the  owner.  (Sm.  Merc.  Law,  299,  300 ;  2 
Ste..Com.  137-8  ;  Mau.  &  Pol.  204.) 

Meaning  of        The  sum  paid  for  the  hire  of  the  ship  is 

freight.  ^  ^ 

calculated  at  so  much  per  ton  or  per  month, 
and  is  called  the  freight ;  but  that  term  is 
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also  used  to  denote  the  cargo.      (2   Ste.  Part  III. 
Com.  137 ;  Maclachlan,  381.)  CAP.viii. 

The  merchant  who  ships  the  goods  is  shi^^I^ 
called  the  shipper,  charterer,  or  freighter,  frSJJfji;' 

owner. 

and  the  ship  is  said  to  be  freighted  by  him. 
The  owner  usually  signifies  the  shipowner, 
not  the  owner  of  the  goods.  (Sm.  Merc. 
Law,  326-7;  2  Ste.  Com.  137.) 

The  merchant  usually  tcovenants  to  load  Demurrage, 
and  unload  within  a  specified  number  of 
days,  which  are  called  lay  or  running  days, 
and  to  pay  a  daily  sum  for  any  longer  time 
during  which  he  may  detain  the  ship. 
This  sum,  as  weU  a.  the  delay  itself,  \ 
called  demurrage ;  and  it  is  payable  even 
if  the  delay  in  loading  or  imloading  was 
unavoidable,  owing  to  the  state  of  the 
weather  or  some  other  cause  over  which 
the  freighter  had  no  control  (Sm.  Merc. 
Law,  301  ;  Mau.  &  Pol.  264-5.) 

A  contract  for  conveyance  in  a  general  conveyance 

*'  ^  in  a  general 

ship  is  a  contract  by  which  the  master  or  ****p- 
owner  of  a  ship  engages  with  separate 
merchants,  or  with  one  merchant  who  sub* 
lets  her  to  sub-freighters, 'to  convey  their 
goods  to  the  place  of  her  destination.  In 
this  case,  she  i3  called  a  general  ship  ;  and 
no  charter  is  usually  executed,  but  only  a 
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Pabt  III.  bill  of  lading,  which  is  a  document  that 

Tit  II 

Cap.  vm.  specifies  the  ship  and  the  goods  shipped, 
BiiilTbd-  '^^  expresses  that  they  shall  be  delivered 
'"*^*  at  a  ceitain  place,  in  good  order,  on  pay- 

ment of  a  certain  freight,  with  primage  and 
average.  (Sm.  Merc.  Law,  305, 307 ;  2  Ste. 
Com.  137 ;  Man.  &  Pol.  224-5  ;  infra,  274.) 
The  usual  course  is  for  the  master  to 
give  a  receipt  to  the  shipper  on  delivery  of 
the  goods  on  board,  and  afterwards  to  sign 
and  deliver  a  bill  of  lading  to  the  holder 
of  the  receipt,  which  is  then  returned  to 
the  master.  And  the  merchant  sends  a 
copy  or  two  copies  of  the  bill  of  lading  to 
the  consignee',  and  retains  one  for  his  own 
use.  But  as  between  the  shipper  and  the 
shipowner,  it  is  not  conclusive.  (Sm.  Merc. 
Law,  306,  315  ;  Mau.  &  PoL  90.) 

The  bill  of  lading  is  usually  made  out 
for  delivery  to  a  particular  person  or  his 
assigns;  but  sometimes  it  is  made  out  for 

delivery  Ho order  or assigns.' 

* 

Prira^  facie,  especially  when  the  consignor 
is  an  unpaid  vendor,  the  latter  form  indi- 
cates that  he  intends  to  reserve  to  himself 
the  ownership  of  the  goods,  and  the  right  of 
passing  it  by  indorsing  the  bill  of  lading. 
(Sm.  Merc.  Law,  307-8.) 
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A  bill  of  lading  is  a  negotiable  instru-  Part  III. 
ment ;  so  that,  by  an  indorsement  of  it  by  Cap.  viit. 
the  shipper  or  consignee,  either  to  a  par- 
ticular  person  or  in  blank,  accompanied 
by  a  delivery  of  *it  to  the  intended  trans- 
feree, the  property  in  the  goods  may  be 
transferred.  (Mau.  &  Pol.  226,  274.) 
Indeed,  though  the  consignee  named  in 
the  bill  of  lading  becomes  insolvent  with- 
out having  paid  for  the  goods,  yet,  if  he 
assigns  them  for  valuable  consideration, 
and  the  assignee  has  no  notice  of  the 
insolvency  of  the  consignee,  the  owner- 
ship of  the  goods  passes  to  the  assignee. 
And  the  shipper  retains  this  power  of 
ti-ansferring  the  property  in  the  goods  by 
an  assignment  of  the  bill  of  lading,  so 
long  as  they  are  in  the  hands  of  any 
agent  of  his.  And  the  indorsement  is  not 
rrevocable  as  soon  as  made ;  for  he  may 
change  his  purpose  before  the  delivery  of 
the  goods  or  of  the  bill  of  lading  to  the 
person  who  is  named  in  it.  (Sm.  Merc. 
Law,  309-10  ;  Mau.  &  Pol.  262,  274.) 

All  the  rights  and  liabilities  of  con- 
signee or  indorsee  of  a  bill  of  lading  pass 
from  him  to  his  indorsee.  {Smurthwaite 
V.  WiUchis,  11  Scott,  842.) 
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PartIIL  The  master  may  sell  the  ship,  ot  a 
Cap.  Vlil.  part  or  even  the  whole  of  the  cargo,  for 
powTTo  ^he  benefit  of  the  owners,  in  cases  of  urgent 
S?wiu*hJ^  necessity.     (Man.  &  PoL  395-6  :  Tudor  Ca. 

ship,  freight,  •'         ^  ' 

or  cargo.         QU  M.  L.  66-8.) 

Where  it  is  necessary  to  raise  money 
for  repairs,  the  master  should  endeavour 
to  raise  it  on  the  credit  of  the  owner; 
but  if  he  cannot,  he  may  hypothecate 
the  ship  or  the  freight ;  or  in  case  he 
cannot  raise  the  money  in  any  other 
way,  he  may  sell  the  ship  or  a  part  or 
the  whole  of  the  cargo.  If  he  hypo- 
thecates the  cargo,  the  shipowner  must 
indemnify  the  merchant.  If  he  sells  it, 
the  merchant,  on  the  ship^s  safe  arrival 
at  the  place  of  destination,  may  elect  to 
receive  what  the  goods  would  have  fetched 
if  brought  thither,  or  to  take  the  sum 
realised  by  them.  (Sm.  Merc  Law,  814, 
421 ;  Mau.  &  Pol.  396-7.) 

The  master  ought  to  have  the  authority 
of  the  owners  before  he  sells  or  hypothe- 
cates, unless  a  sale  or  hypothecation  is 
necessary  before  he  can  obtain  such  au- 
thority. (The  Boniia,  1  Lush.  252 ;  The 
Olivier,  Id,  484.) 
iu^of  •!!?*."       -^  shipowner  is   not  liable  for  any  loss 

owner. 
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or  damage,  happeidng   without  his  actual  Part  ni. 
fault  or  privity,  of  any  goods,  by  reason  c^^p.  viii. 


of  fire,  or  of  any  gold,  silver,  diamonds, 
watches,  or  precious  stones,  by  reason  of  any 
robbery  or  embezzlement,  unless  the  owner 
or  shipper  has  inserted  in  the  biU  of 
lading,  or  declared  in  writing  to  the 
master  or  shipowner,  the  nature  and  value 
of  such  articles,  (Sm.  Merc.  Law,  319-20; 
Mau.  &  Pol.  48 ;  17  &  18  Vict  c.  104. 
s,  603.) 

Nor  are  shipowners  answerable  in 
damages,  in  respect  of  loss  of  life  or  per- 
sonal injury,  either  alone  or  together  with 
loss  or  damage  to  ships,  boats,  goods, 
merchandise,  or  other  things,  to  an  aggre- 
gate  amount  exceeding  fifteen  pounds  for 
each  ton  of  their  ship's  tonnage;  nor  in 
respect  of  loss  or  damage  to  ships,  goods, 
merchandise,  or  other  things,  whether  there 
be  in  addition  loss  of  life  or  personal  injury 
or  not,  to  an  aggregate  amount  exceeding 
eight  pounds  for  each  ton  of  the  ship's 
tonnage,  where  such  loss  or  damage  arises 
without  their  actual  fault  or  privity. 
(25  &  26  Vict.  c.  63.  s.  54.) 

A  merchant  who  has  taken  a  ship  to  charges  ray- 

,  able  by  mer- 

freight  or  the    consignee  must   pay   thejhantor^ 

N  3 
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PartIIL  charges  due  on  his  commodities.     These 

Tit.  II.  „  .  - 

Cap.  vm.  are  usually  pnmage,  average,  demurrage, 
and  freight.  Primage  is  a  small  payment 
to  the  master  for  his  troubla  Average 
denotes  several  petty  charges,  such  as 
towage,  beaconage,  &c.  Demurrage  and 
freight  have  been  already  explained  (Sm. 
Merc.  Law,  320-3 ;  Mau.  &  PoL  28 ;  supra, 
268-9.) 

Salvage.  Salvage  is  a  compensation  to  be  made  by 

the  shipowner  or  merchant  for  some  special 
assistance  by  which  the  ship  or  its  lading 
has  been  saved  from  some  impending  peril, 
or  recovered  after  actual  loss.  (Sm.  Merc. 
Law,  334  ;  Mau.  &  PoL  420.) 

rienerai  General  average  is  a  contribution  which 

a\'erage*  ° 

the  law  requires  to  be  made  by  the  several 
persons  interested  in  a  ship,  freight,  and 
cargo,  to  indemnify  a  person  suflFering  a 
damage,  loss,  or  expense,  which  was  volun- 
tarily and  necessarily  incurred  for  the 
purpose  of,  and  conduced  to,  the  saving 
the  ship  and  cargo  or  a  part  of  the 
property ;  as  where  goods  are  thrown 
overboard,  or  masts  are  cut  away,  in 
order  to  lighten  a  ship.  (Sm.  Merc.  Law, 
331-2;  2  Ste.  Com.  132;  Mau.  &  Pol. 
278-85.) 
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The  practice  is,  to  ascertain  the  proper-  Pa^t  m. 
tion  tiiat  the  value  of  the  property  sacri-  cap.  viil. 


ficed  bears  to  the  entire  value  of  the  ship, 
cargo,  and  freight,  and  to  make  the  property 
of  each  owner  (including  the  property 
sacrificed)  contribute  to  the  common  loss 
in  that  proportion.  The  adjustment  of 
the  average  is  usually  made  by  brokers, 
and  the  amount  is  paid  by  the  insurers 
of  the  different  parties  chargeable.  (2  Ste. 
Com.  133 ;  Sm.  Merc.  Law,  332;  Mau.  & 
Pol.  286.) 

Bottomry  (so  called,  because  it  is  in  the  Bottomry 
nature  of  a  mortgage  of  the  bottom  or  keel  denti*- 
of  a  ship,  a  part  for  the  whole)  is  an  agree- 
ment entered  into  by  the  owner  of  a  ship 
or  his  agent,  whereby,  in  consideration  of 
a  loan  for  the  use  of  the  ship,  the  borrower 
undertakes  to  repay  the  loan,  with  interest, 
in  the  event  of  the  ship  terminating  her 
voyage  safely,  and  binds  or  hypothecates 
the  ship,  freight,  or  cargo,  or  aU  of  them, 
for  the  performance  of  his  contract.  This 
agreement  is  usually  in  the  form  of  a  bond 
called  a  bottomry  bond,  but  sometimes  in 
the  shape  of  a  deed  poll,  and  is  then  called 
a  bottomry  bill.  If  the  ship  returns,  the 
same,  as  well   as  the  owner   personally. 
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Part  IIL  becomes  answerable  for  the  money  lent ; 

Ttt   TT 

Cap.  Vlh.  ^^^  if  ^^®  ship  is  lost,  the  lender  loses  his 
money.  (Sm.  Merc.  Law,  419 ;  2  Ste.  Com. 
91  ;  Man.  &  Pol.  385.) 

Where  the  loan  was  not  on  the  vessel, 
but  on  the  cargo,  it  used  to  be  called  re- 
spondentia, because,  in  that  case,  only  the 
borrower  personally  is  bound  to  answer  the 
contract.  Such  a  person  is  said  to  take  up 
money  at  respondentia.  (Sm.  Merc.  Law, 
419  ;  2  Ste.  Com.  91 ;  Mau.  &  Pol.  385.) 

But  the  term  respondentia  is  now  seldom 
used ;  the  term  bottomry  being  employed, 
even  where  the  cargo  alone  is  the  security. 
The  terms  bottomry  and  respondentia  are 
also  applied  to  contracts  for  the  repayment 
of  money  borrowed  on  the  mere  hazard  of 
the  voyage.  (2  Ste.  Com.  91 ;  Mau.  &  Pol. 
385 ;  Maclachlan,  46.) 

intcrett.  The  lender's  principal  being  at  hazard 

during  the  voyage,  he  was  entitled  to  stipu- 
late for  any  amount  of  interest  whatever, 
even  when  the  usury  Jaws  were  in  force. 
(Sm.  Merc.  Law,  420  ;  Mau.  &  Pol.  392.) 

Effect  of  hy.  Although  a  bottomry  bond  or  bill  pur- 
ports  to  assign  the  ship,  freight,  or  goods, 
the  effect  of  it  is  not  to  give  the  creditor  a 
property  in  that  which  is  so  assigned,  but 
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to  give  him  a  claim  upon  it,  enforceable  by  PabtIII. 
legal  process.    (Sm.  Mera  Law,  422  ;  Mau.  cap.  Viil. 


&  PoL  392.)  

If  securities  of  this  kind  are  riven  at  order  of  pay- 

D  ment  of 

different  periods  of  the  voyage,  and  the^**"*' 
value  of  the  property  is  insufficient  to  dis- 
charge them  all,  the  last  in  point  of  date 
is  entitled  to  priority  of  payment,  if  the 
master  was  unable  to  obtain  the  necessary 
supplies  on  the  personal  credit  of  himself 
or  his  employers ;  because,  without  the  last 
loan,  the  former  lenders  might  have  en- 
tirely lost  their  security.  (Sm.  Merc.  Law, 
424 ;  Abbott,  133.) 
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CHAPTER  IX. 

INSURERS  AND   INSURED. 

I.  Insurance  generally. 
Part  III.  INSURANCE  is  a  contract  by  which  a  person, 
Cap.  IX.  in  consideration  of  a  gross  sum  or  of  a 
Definition  of  periodical  payment,  undertakes  to  pay  a 

insurance.       ,  jv      i.  •  i»  _x-       t 

larger  sum  on  the  happenmg  of  a  particular 
event. 
Explanation       The  Consideration  is  termed  the  premium 

of  tAe  termt 

in  we.  Qj.  premiums  ;  the  party  entering  into  the 
undertaking,  the  assurer  or  insurer;  the 
party  for  whose  benefit  it  is  entered  into, 
the  assured  or  insured;  the  happening  of 
the  event,  the  risk ;  and  the  instrument 
containing  the  contract,  the  poUcy.  The 
interest  which  it  is  necessary  for  a  person 
to  have  before  he  can  effect  an  available 
insurance  on  his  own  account  and  for  his 
own  benefit,  is  called  an  insurable  interest; 
and  the  interest  of  the  assured  is  said  to 
be  covered  by  the  policy,  when  the  amount 
payable  under  the  policy  would  fully  com- 
pensate him  for  any  loss  his  interest  may 
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sustain.     (See  Sm.  Merc.  La^^,  339  ;  2  Ste.  Paet  III. 
Com.  125 ;  Bunyon,  1,  6,  9  ;  Arnould,  2,  3.)  c^^'k. 

The  Jaw  requires  the  strictest  good  faith  ^^^^^  ^^ 
on  the  part  of  every  one  who  effects  ang^&uh" 
insurance  of  any  kind ;  so  that  the  contract 
will  be  void,  if  the  insurer  has  been  guilty 
of  fraud,  or  misrepresentation  of  any  ma- 
terial circumstance,  or  concealment  of  any 
material  fact  which  lies  within  his  private 
knowledge,  though  no  loss  may  have  arisen 
therefrom.  (Sm.  Merc.  Law,  396,  399, 
412.) 

Where  a  policy  is  void  ab  initio,  but  the  Return  of 

^         *'  *  premium. 

insured  has  not  been  guilty  of  fraud  or 
breach  of  the  law,  the  premium  must  be 
returned.  (2  Ste.  Com.  156  ;  Sm.  Merc. 
Law,  403.) 

The  most  ordinary  species  of  insurance  ordinary 

species  of  in- 

are,  life  insurance,  fire  insurance,  and  ma-  »"'*nc«- 
rine  or  maritime  insurance. 

IL  Life  Insurance,. 
Life  insurance  is  a  contract  by  which  the  ufe  iwur- 

^  ance  defined. 

insurer,  in  consideration  of  a  gross  sum  or 
an  annual  payment,  agrees  to  pay  the 
person  for  whose  benefit  the  insurance  is 
effected,  or  his  executors,  administrators, 
or  assigns,  a  certain  sum  of  money  or  an- 
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PabtIIL  nuity,  on  the  death  of  the  person  whose 
Cap.  IX  life  is  insured,  whenever  it  happens,  if  the 
insurance  is  for  the  whole  life,  or  in  the 
event  of  the  death  happening  within  a 
certain  period,  if  the  insurance  is  only  for 
that  period.   (Sm.  Merc.  Law,  406 ;  Bunyon, 

1,  5.) 
uves^m  in  "^  person  may  effect  an  insurance  upon 
S'SrSted"^  his  own  life,  or  on  the  life  of  another  in 
which  he  (the  person  insuring)  has  a  pecu- 
niary interest;  but  no  insurance  may  be 
effected  on  a  life  in  which  the  person  for 
whose  benefit  or  on  whose  account  such 
insurance  is  made  has  no  pecuniary  interest, 
or  by  way  of  gaming  or  wagering ;  and 
such  person's  name  must  be  inserted  in  the 
policy;  and  no  greater  sum  may  be  re- 
ceived from  the  insurer  or  insurers  than 
the  value  of  the  interest  of  the  insured  in 
such  life.  (Sm.  Merc.  Law,  406-7  ;  2  Ste. 
Com.  134^5  ;  Bunyon,  14, 19-21 ;  Ad.  Con. 
557;  14  Geo.  Ill  c.  48,  s.  1-3  ;  Eebdon  v. 
West,  3  Best  &  Sm.  679.) 

A  wife  has  an  insurable  interest  in  the 
life  of  her  husband ;  but  a  husband,  parent, 
or  child  has  not  such  an  interest  in  the  life 
of  his  wife,  child,  or  parent,  unless  he  has  an 
interest  in  property  dependent  on  the  life 
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of  his  wife,  child,   or   parent.     (Bunyon,  Past  III. 

l*-6.)  Cap.  IX. 

A  trustee  may  insure  in  respect  of  his 
trust,  and  for  the  benefit  of  his  trust  estate. 
And  a  creditor  may  insure  the  life  of  his 
debtor.  (Sm.  Merc.  Law,  407-8 ;  Bunyon, 
19,  20 ;  Ad.  Con.  557.) 

If  for  greater  security  anyone  thinks  fit  rmurance 

°  1  with  different 

to  insure  with  difiEerent  insurers  by  different  *n«urer8. 
contracts,  and  to  pay  the  premium  on  each 
policy,  he  is  at  liberty  to  do  so ;  but  he  can 
only  recover  in  the  whole  the  amount  of 
his  insurable  interest ;  and  if  he  has  received 
the  whole  amount  from  one  insurer,  he  is 
precluded  from  recovering  anymore  from  the 
others.   {Hebdon  v.  West,  3  Best  &  Sm.  579.) 

It  is  usual  for  the  person  whose  life  is  Declaration, 
insured  to  subscribe  a  declaration  concern- 
ing his  age,  health,  and  other  circumstances, 
which  is  generally,  either  expressly  or  by 
reference,  embodied  in  the  policy,  and  the 
correctness  of  which  is  a  condition  prece- 
dent to  the  responsibility  of  the  insurers. 
But  a  warranty  that  the  insured  is  in  good 
health,  means,  in  reasonable  good  health, 
not  that  he  is  perfectly  free  from  illness. 
(Sm.  Merc.  Law,  409 ;  Bunyon,  31 ;  Ad, 
Con.  558.) 


isi 
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PaktIII 
Tit.  II. 
Cap.  IX. 

Fraud,  mif4 
representa- 
tion, or  can- 
ceftlment. 


I*roTifo. 


Default  In 
payment  of 
premium. 


[Fraud,  misrepresentation,  or  non-com- 
mnnication  of  material  circmnstances  by 
the  insured  or  his  agent,  when  the  policy 
is  effected^  renders  it  void.  (Ad.  Com 
558-9.) 

A  proviso  is  ordinarily  inserted,  declaring 
the  policy  to  be  void,  in  case  the  insured 
should  die  upon  the  seas,  except  in  certain 
cases,  or  should  go  beyond  Europe  vrithout 
leave,  or  (where  a  man  insures  his  own  life) 
should  commit  suicide  or  be  executed  for 
any  crime,  or  if  the  age  of  the  insured  ex- 
ceeds years,  or  if  he  has  disease 
tending  to  shorten  life,  or  if  the  declaration 
contains  any  untrue  account.  But  this  is 
generally  expressed  to  be  subject  to  the 
exception,  that  the  policy  shall  remain  in 
force  so  far  as  it  regards  any  bon^fide  in- 
terest acquired  in  it  by  a  third  person. 
(Sm.  Mera  Law,  409,  « 1 ;  Bunyon,  67--8, 
78.) 

In  case  of  non-payment  of  the  premium 
in  the  stipulated  manner,  the  policy  will  be 
void,  and  will  not  be  revived  by  a  subse- 
quent receipt  of  the  premium,  though  the 
company  may  not  have  been  at  all  damni- 
fied.  Nor  will  it  be  an  available  excuse 
that  the  assured  received  no  notice  remind- 
ing him  of  the  day  for  paying  the  premium ; 
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for  such  a  renewal  notice,  as  it  is  termed,  Paht  in. 

.  Tit.  Il 

though  customary,  is  not  required  by  law.     Qap.  IX. 

By  the  conditions,  a  certain  number  of  j^ayT^ 
days  after  the  day  named  for  payment,  called  *"*** 
days  of  grace,  are  fi*equently  allowed  for  the 
payment;  but  these  cannot  be  depended 
upon,  if  the  life  should  drop  after  that  day 
and  before  payment.  (Sm.  Mera  Law,  411 ; 
Bunyon,  65-6 ;  Ad.  Con.  560.) 

A  poliqjT  of  insurance,  being  a  chose  in  -^ignment 
action,  is  not  assignable  at  law,  so  as  to 
enable  the  assignee  to  sue  at  law  in  his 
own  name  ;  but  the  assignment  is  valid  in 
equity,  and  enables  the  assignee  to  sue  at 
law  in  the  name  of  the  assignor,  in  whom 
the  legal  interest  still  remains  after  the 
assignment.    (Ad.  Con.  562.) 

A  policy  of  life  insurance  is  not  a  con-  a  ufe  poucy 

not  ft  contrftct 

tract  of  indemnity ;  and  hence  a  person  may  of  indemnity, 
claim  the  benefit  of  the  policy,  even  though 
he  may  have  sustained  no  loss  by  the  oc- 
currence of  the  event  upon  which  the  money 
becomes  payable.  So  that  if  a  creditor 
insures  the  life  of  his  debtor  to  the  extent 
of  his  debt,  the  creditor  may  recover  the 
money  insured,  though  the  executors  of  the 
debtor  may  have  paid  the  debt.  (Ad.  Con. 
563;  Rose.  321.) 
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PABTin. 

Tit.  II.  III.  Fire  Insurance, 

Cap.  IX. 

_  An  insurance  afi^ainst  fire  is  one  by  which 

•ncede«n«d.  ^j^^  insurer,  in  Consideration  of  a  payment  in 
gross  or  at  stated  intervals,  agi*ees  to  indem- 
nify the  insured  for  a  certain  time  against 
damage  to  his  property  by  fire. 

intercit.  The  insured  must  have  some  kind  of 

pecuniary  interest  in  the  property  or  of  ac- 
countability for  its  safety ;  and  ^e  can  only 
recover  to  the  extent  of  that  interest.  And 
the  assurance  is  not  assignable  without  the 
insurer's  consent.  (Sm.  Merc.  Law,  414; 
2  Ste.  Com.  133-4 ;  Ad.  Con.  550 ;  14 
Geo.  Ill,  c.  48.  s.  1.) 

A  warehouseman,  wharfinger,  common 
carrier,  or  bailer  of  goods  may  keep  up  a 
floating  policy  for  the  insurance  of  the  goods 
of  his  customers ;  but  the  money  will  belong 
to  them,  and  may  be  recovered  firom  him, 
when  received  by  him.    (Ad.  Con.  555.) 

Riiki.  Risks  are  usually  divided  into  three  :  1st, 

common  insurance ;  2nd,  hazardous ;  3rd, 
doubly  hazardous,  But  there  are  also  ex- 
traordinary risks,  which  are. the  subject  of 
special  agreement.     (Sm.  Merc.  Law,  415.) 

KrgUgsnce.  A  loss  by  mere  negligence,  without  fraud, 
is  covered  by  the  policy.  (Sm.  Merc.  Law, 
417;  Ad.  Con.  553.) 
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If  the  insured  alters  the  premises  in. such  Pakt  III. 
a  way  as  to  increase  the  risk,  he  thereby  q^p*  jx. 
forfeits  the  policy.     (Ad.  Con.  551.)  incrHHT^f 

If  the  insured  does  not  disclose  to  the  in-  SurtStL 
surer  any  unusual  risk  existing  at  the  time  unu»uai 
of  the  policy,  this  will  deprive  the  insured ' 
of  aU  right  of  action  on  the  policy.     (Ad. 
Con.  552.) 

A  mere  proviso  or  condition  giving  a  cer-  Days  of 
tain  number  of  days  of  grace  for  the  pay- 
ment of  the  premium  will  not  protect  the 
insured,  in  case  a  loss  by  fire  happens 
within  those  days,  but  before  the  premium 
is  paid.  There  should  be  an  express  stipu- 
lation that  the  insurance  shall  continue, 
and  the  property  be  covered  by  the  policy, 
until  the  expiration  of  the  days  of  grace. 
(Ad.  Con.  554.) 

To  deter  persons  from  setting  their  own  Power  of  ob- 

-        .  Ugingtheln- 

prenuses  on  fire  m  order  to  obtain  the  sum  ««»»nc«  ^ 

•■'  money  to  oe 

for  which  they  are  insured,  the  insurance  i!^1!  *° 
office  may,  at  the  request  of  any  person  in- 
terested in  a  building  within  the  bills  of 
mortality  burnt  down  or  damaged,  or  upon 
any  suspicion  of  fraud,  cause  the  insurance 
money  to  be  expended  in  repairs,  unless  the 
party  insured,  within  sixty  days  after  ad- 
justment of  the  claim,  gives  security  that 
the  money  shall  be  expended,  or  the  money 
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FartIH  at  that  time  is  disposed  of,  to  the  satis- 

TiT  IL  .  . 

Cap!  IX.  fection   of  all  parties.     (Sm.   Merc  Law, 

417-8  ;  14  Geo.  III.  c.  78.) 

o^SZ£n      ^  ^®  policy  is  a  contract  of  indemnity ; 
d^^.lnST"*  and  hence,  if  a  person  has,  under  an  insur- 

also  firom  tn 

infurer.  ancc,  reccivcd  a  full  compensation  for  his 
loss  by  fire,  and  has  afterwards  recovered 
compensation  in  an  action  for  damages 
against  the  person  who  caused  the  mischief, 
he  is  bound  to  hand  over  the  damages  to 
the  insurer,  who  in  such  case  is  the  party 
really  damnified.  And  on  the  other  hand, 
if  he  proceeds  in  the  first  iiistance  against 
the  wrong^doer,  and  recovers  full  compen- 
sation from  him,  he  cannot  then  sue  on  the 
policy.     (Ad.  Torts,  265  ;  Ad.  Con.  555.) 

IV.  Marine  Insurance. 
Marine  Marine  insurance  is  a  contract  by  which 

insurance  "^ 

defined.  qj^q  party,  for  a  stipulated  sum,  agrees  to 
indemnify  another  against  loss  of  a  ship, 
or  the  goods,  or  the  freight,  or  the  profits 
expected  firom  the  cargo,  or  of  all  or  any  of 
them,  during  a  certain  voyage  or  a  certain 
period. 

Under-  Such  iusurauccs  are  usually  undertaken 

writers.  •^ 

by  several  persons,  who  are  called  under- 
writers, from  their  subscribing  the  policy, 
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and   each  engaging  thereby,  on  his  own  PartIII. 

Tit  II 

separate  account,  to  indemnify  to  the  extent  q^[  ix. 

of  a  certain  sum  set  opposite  his  piune,      

as  subscribed  or  underwritten  at  the  foot  of 
the  policy.  (Arnould,  2,  34 ;  2,  Ste.  Com, 
127  ;  Sm.  Merc.  Law,  340.) 

Almost  all  policies  are  effected  by  insu-r  Brokers, 
ranee  brokera,  or,  as  they  are  frequently 
called,  policy  brokers,  who  act  as  middle- 
men between  the  merchants  and  shipowners 
and  the  private  imderwriters  or  public  in- 
surance companies.     (Arnould,  117.) 

According  to  the  ordinary  course,  the  Premium, 
assured  does  not  pay  the  premium  to  the 
broker,  and  the  broker  does  not  pay  it  to 
the  underwriter,  in  the  first  instance.  But, 
as  between  the  assured  and  the  underwriter, 
the  premiums  are  considered  as  paid  at  once. 
The  underwriter,  however,  looks  to  the 
broker,  and  he  looks  to  the  insured  fpr 
actual  payment  of  the  premium,  on  the 
settlaxtent  of  accounts  between  them  re- 
spectively. (Sm.  Merc.  Law,  342 ;  Arnould, 
118,121.) 

A  policy  is  either  open  or  valued.    An  JjJS^*'' 
open  policy  is  one  in  which  the  value  of  the  ^"^^' 
subject  insured  is  not  specified  in  the  policy, 
but  is  left  to  be  estimated  in  case  of  loss. 
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Part  IIL  A  valued  policy  is  one  in  which  the  value 

Tit.  n.  ... 

Cap.  IX.  of  the  subject  insured  is  settled  by  agree- 
ment,  and  specified  in  the  policy.  (Sm. 
Merc.  Law,  347  ;  Amould,  14.) 

Wager  A  wagcr  policy  is  one  which  shows,  on 

the  &ce  of  it,  that  the  contract  is  not  a  real 
insurance,  but  a  wager ;  that  it  is,  in  fact, 
a  pretended  insurance,  founded  on  an  ideal 
risk.     (Arnould,  13.) 

Interest  of        No  insuraucc  may  be  made  on  an  En£rlish 

the  insured.  ^  ^  . 

sliip  (except  one  fitted  out  solely  to  cruise 
against  the  Queen's  enemies)  or  on  any  goods 
on  board  an  English  ship,  '  interest  or  no 
interest,'  i.e.  without  the  necessity  of  the 
insurer  having  an  interest  therein,  or  with- 
out the  benefit  of  salvage  to  the  insurer. 
(Sm.  Merc.  Law,  342-3;  2  Ste.  Com.  135  ; 
Amould,  330-7 ;  9  Geo.  II.  c.  37.  s.  1,  2.) 

In  order  to  have  an  insurable  interest,  it 
is  sufficient  to  have  a  right  of  such  a  nature 
that  the  insurer  may  be  benefited  by  the 
preservation  of  the  thing  insured,  and 
prejudiced  by  its  destruction.  (Amould, 
281 ;  19  Geo.  IL  c.  37.  s.  4.) 
ovenraiuing       If  the  iusurcd  fraudulently  overvalues 

an  interest. 

his  interest,  he  cannot  recover,  even  for  the 
value  proved  to  be  on  board.  (Sm.  Merc. 
Law,  348 ;  Amould,  362.) 
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An  underwriter  may  not  secure  himself  Pakt  III. 
by  effecting  a  reassurance,  that  is,  an  in-  q^*  jx. 
surance  on  that  which  he  has  insured,  ex-  jjeaiill^nce. 
cept  in  case  of  bankruptcy  or  death  of  the 
insurer;    in  which   case  a  reassurance   is 
allowed,  if  in  the  policy  it  purports  to  be 
such,  and  does  not  exceed  the  sum  before 
insured.      (Sm.   Merc.  Law,  345;    2  Ste. 
Com.  128 ;  Arnould,  339-42 ;  19  Geo.  11. 
c.  37.  s.'4.) 

A  person  who  is  insured  by  one  set  of  Douwe  in- 
underwriters  may  effect  another  insurance 
on  the  same  subject  with  another  set  of 
underwriters,   even  though  he  may  have 
been  fully  insured  by  the  first  set.     But  he 
cannot  recover  more  than  the  amount  of 
his  loss.     If  he  obtains   the   full   amount 
of  his   loss   on   either   policy,   the  under- 
writers upon  that  policy  are  entitled  to  a 
contribution  from  the  undei^writers  upon  the 
other.    (2  Ste,  Com.  128  ;  Arnould,  345-6.) 
And  in  an  action  on  a  policy,  the  assured 
is  only  entitled  to  recover  the  amount  agreed 
upon  in  that  policy,  after  deducting  what 
(if  anything)   he  has  received    on    other 
policies  effected  on  the  same  subject  matter. 
(Bruce  v.  Jones,  1  Hurl.  &  Colt.  769.) 

The  form  of  the  policy  in  use  was  intro-  Form  of 

policy. 

duced  into  England  by  the  Lombards,  and        • 
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PabtIIL  is  very  inaccurate  and  ungrammatical  in 

Cap  EC  ^*®  language.     It  is  usually  printed  with 

—  ■  blanks,  for  the  insertion  of  necessary  par- 

ticulars,  as  the  intention  of  the  parties 

happens  to  require.    (Sm.  Merc.  Law,  346  ; 

Amould,  16.) 

In  order  to  render  intelligible  the  re- 
marks which  follow,  it  will  be  convenient 
to  subjoin  the  common  printed  form  of  a 
Private  Underwriter's  (Lloyd's)  Policy  on 
Ship  and  Qoods : — 

'  In  the  name  of  God.     Amen. 

'  A.  B.,  as  well  in  his  own  name  as  for 
and  in  the  name  and  names  of  aU  and  every 
other  person  or  persons  to  whom  the  same 
doth,  may,  or  shall  appertain,  in  part  or  in 
all^  doth  make  assurance,  and  cause  himself, 
and  them,  and  every  of  them,  to  be  insured, 

lost  or  not  lost,  at  and  from to  any 

y  upon  any  kind  of  goods  or  merchan- 
dises, and  also  upon  the  body,  tackle,  ap- 
parel, ordnance,  munition,  artillery,  boat, 
and  other  furniture  of  and  in  the  good  ship 

or  vessel  called  the ,  whereof  is  master 

under  God,  for  the  present  voyage,  E.  T., 
or  whosoever  else  shall  go  for  master  in  the 
same  ship,  or  by  whatsoever  other  name  or 
names  the  same  ship,  or  the  master  thereof, 
is  or  shall  be  named  or  called ;  beginning 
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the  adventure  upon  the  said  goods  and  FabtIU. 
merchandises    from    the    loading    thereof  cap.K. 

aboard  the  said  ship, upon  the  said 

ship,  &c.  and  so  shall  continue  and 

endure  during  her  abode  there,  upon  the 
said  ship,  &;a,  and  further  until  the  said 
ship,  with  all  her  ordnance,  tackle,  apparel, 
&c.|  and  goods  and  merchandises  whatso- 
ever, shall  be  arrived  at  —  upon  the  said 
ship,  &c.,  until  she  hath  moored  at  anchor 
twenty-four  hours  in  good  safety,  and  upon 
the  goods  and  merchandises  until  the  same 
be  there  discharged  and  safely  landed.  And 
it  shall  be  lawful  for  the  said  ship,  &c.,  in 
this  voyage,  to  proceed,  sail  to,  and  touch 
and  stay  at  any  ports  or  places  whatsoever, 
without  prejudice  to  this  insurance.  The 
said  ship  and  goods  aad  merchandkes,  &c., 
for  so  much  as  concerns  the  assureds  by 
agreement  between  the  assureds  and  as- 
surers in  this  policy,  are  and  shall  be  valued 
at  .      Touching  the   adventures  and 

perils  which  we,  the  assurers,  are  contented 
to  bear,  and  do  take  upon  us  in  this  voyage, 
they  are  of  the  seas,  men-of-war,  fire, 
enemies,  pirates,  rovers,  thieves^  jettisons, 
letters  of  mart  and  counter-mart,  surprisals, 
takings  at  sea,  arrests,  restraints,  and  de- 
tainment of  all  kings,  princes,  and  people, 

o  2 
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PaktIIL  of  what  nation,  condition,  or  quality  so- 

TiT  n 

Cap.  IX.  ever,  barratry  of  the  masters  and  mariners, 
and  of  all  other  perils,  losses,  and  misfor- 
tunes that  have  or  shall  come  to  the  hurt, 
detriment  or  damage  of  the  said  goods  and 
merchandises  or  ship,  &c.,  or  any  part 
thereof.  And  in  case  of  any  loss  or  mis- 
fortune, it  shall  be  lawful  to  the  assureds, 
their  factors,  servants,  and  assigns,  to  sue, 
labour,  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  the  said 
goods  and  merchandises,  or  ship,  &c,  or 
any  part  thereof,  without  prejudice  to  this 
insurance ;  to  the  charges  whereof  we,  the 
assurers,  will  contribute  each  one  according 
to  the  rate  and  quantity  of  his  sum  herein 
assured.  And  it  is  agreed  by  us,  the  in- 
surers, that  this  writing  or  policy  of  as- 
surance shall  be  of  as  much  force  and  effect 
as  the  surest  writing  or  policy  of  assurance 
heretofore  made  in  Lombard  Street,  or  in 
the  Boyal  Exchange,  or  elsewhere  in  Lon- 
don. And  so  we,  the  assurers,  are  con- 
tented, and  do  hereby  promise  and  bind 
ourselves,  each  one  for  his  own  part,  our 
heirs,  executors,  and  goods,  to  the  assureds, 
their  executors,  administrators,  and  assigns, 
foir  the  true  performance  of  the  premises, 
confessing  ourselves  paid  the  consideration 
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due  unto  us  for  the  assurance  by  the  assured  PABr  m. 

Tit  n 

,  at  and  after  the  rate  of  -— -.  c^^p'  ix^ 


'  In  Witness  whereof,  we,  the  assurers,  have 
subscribed  our  names  and  sums  assured  in 
London. 

'N.B. — Com,  jBsh,  salt,  fruit,  flour,  and  The  Memo- 

randum. 

seed  are  warranted  free  from  average,  unless 
general,  or  the  ship  be  stranded.  Sugar, 
tobacco,  hemp,  flax,  hides,  and  skins,  are 
warranted  free  of  average  under  ol.  per  cent. 
And  all  other  goods,  the  ship  and  freight,  are 
warranted  free  of  average  under  SI,  per  cent., 
unless  general,  or  the  ship  be  stranded.' 
(Sm.  Merc.  Law,  348 ;  Amould,  17.) 

A  time  policy  is  a  policy  by  which  a  ship  nmeiioiicy. 
is  insured  for  a  certain  period  of  time,  instead 
of  for  a  certain  voyage.  Such  an  insurance 
is  effected  in  consequence  of  the  ship  being 
intended  to  be  employed  in  adventures 
which,  from  their  nature,  it  would  be  incon- 
venient or  even  impossible  to  designate  by 
local  termini.     (Arnould,  462.) 

The  words  '  lost  or  not  lost '  render  the  *  loh  or  not 

lost. 

underwriter  liable,  although  the  ship  be  lost 
at  the  time  of  insurance,  unless  the  loss  were 
known  only  to  the  insured.  Sometimes, 
however,  these  words  are  restrained  by 
warranting  the  ship  to  be  '  well '   on  a 
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Pabt  m.  particular  day.     (Sm.  Merc.  Law,  357-8  ; 
Cap.IX.  Amould,  21.) 


Jettiion. 


Jettison  is  a  throwing  of  goods  overboard, 
forthepurposeofsavingtheship.  (Sm.Merc. 
Law,  361 ;  2  Ste.  Com.  129  ;  Amould,  904.) 

Detainm«t.  The  word  '  people '  signifies  the  governing 
power  of  a  country.  (Sm.  Merc.  Law,  361 ; 
Amould,  836.) 

Arrert,  Arrest  is  a  temporary  detention,  for  a  state 

purpose,  of  a  ship  and  goods,  by  the  govern- 
ment of  the  country  to  which  it  belongs,  or 
some  other  friendly  power,  not  with  tlie 
object  of  prize  (for  then  it  would  he  a  cap- 
ture), but  with  a  design  to  restore  the  ship 
and  goods,  or  to  pay  for  them.  (Amould, 
836.) 

Embargo.  The  most  usual  species  of  arrest  or  detain- 
ment is  an  embargo,  which  is  a  prohibition 
of  state  issued  to  prevent  the  departure  of 
ships  or  goods  in  time  of  war,  or  to  exclude 
them  from  a  port.  (Sm.  Merc.  Law,  361  ; 
Amould,  837;  AvJ)ert  v.  Oray,  3  Best  & 
Sm.  163, 166.) 

Barratry.  Ban^atry  is  a  wilfiilly  wrongful  act  or 

neglect,  on  the  part  of  the  master  or  ma- 
riners of  the  ship,  by  which  the  owners  of 
the  ship  or  general  freighters  are  injured. 
(Sm.  Merc.  Law,  362-3  ;  2  Ste.  Com.  129  ; 
Amould,  844-5.) 
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The  word  '  average/  as  used  in  the  Memo-  Paht  III. 
randum,  mean  '  partial  loss  by  sea  damage/  S^;  k. 
and  the  expression,  'warranted  free  from jjc^HJI^of 
average/  means, '  so  insured  as  to  exclude  wSdUmT" 
all  liability  for  partial  loss  by  sea  damage.' 
And  the  meaning  of  the  clause  is,  that  on 
certain  articles  of  a  peculiarly  perishable 
nature,  first  enumerated,  the  underwriter 
shall  not  be  answerable  for  any  partial  loss 
whatever.  2ndly.  That  on  certain  other 
articles  of  a  less  perishable  nature,  but  still 
very  liable  to  be  destroyed  by  sea  damage, 
secondly  enumerated,  he  shall  only  be 
answerable  when  the  amount  of  damage 
exceeds  5  per  cent,  of  their  value.  3rdly. 
That  on  ship,  freight,  and  aU  other  goods, 
he  shall  only  be  liable  when  the  amount  of 
damage  exceeds  3  per  cent.  4thly.  But 
that,  in  all  the  three  cases  alike,  the  under- 
writer will  be  liable  for  any  amount  of  par- 
tial loss,  however  small,  in  case  the  ship  be 
stranded;  and  for  every  loss,  however  small, 
of  the  nature  of  general  average.  (Arnould, 
33-4 ;  Sm.  Merc.  Law,  367-8.) 

In  case  of  stranding,   the  underwriter  stranding. 
becomes  liable  for  every  average  or  partial 
loss,  even  though  the  loss  has  been  in  reality 
not  occasioned  by  the  stranding.     Strand- 
ing, within  the  sense  of  the  Memorandum, 
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Pabt  m.  occurs  when  a  ship  takes  the  ffround,  and 
Tit.  il.  .  .  .  rs  7 

Cap.  IX.  remains  stationary,  either  permanently  or 

temporarily,  by  reason  of  some  extraordi- 
nary casualty.  (Sm.  Merc.  Law,  368 ; 
Amould,  878-81.) 

warrantj.  A  Warranty  in  a  policy  is  a  stipulation,  on 
the  literal  truth  or  fulfilment  of  which  the 
validity  of  the  entire  contract  depends. 

im**ue?  °'  Warranties  are  either  express  or  implied. 
An  express  warranty  is  one  that  appears  in 
the  policy,  or  in  some  writing  which  is  by 
reference  incorporated  with  it.  An  implied 
warranty  is  one  which  is  deemed  to  exist  in 
every  policy,  unless  expressly  negatived. 

Expresi  TJje  things  usually  warranted  are :  1.  The 

warranty.  o  <* 

time  of  sailing;  2.  The  safety  of  the  ship 
at  a  certain  time ;  3.  Departure  with  con- 
voy, if  in  time  of  war ;  4.  Neutrality  of  the 
property,  if  in  time  of  war;  5.  Freedom 
from  seizure  in  port. 

The  literal  truth  or  fulfilment  is  so  indis- 
pensably necessary  as  a  condition  precedent 
to  the  right  of  the  assured  to  recover  on  the 
policy,  that  all  questions  as  to  the  materiality 
or  immateriality  of  the  thing  warranted  to 
the  risk,  or  of  the  substantial  truth  or  fulfil- 
ment, and  all  excuses  for  want  of  truth  or 
compliance,  are  excluded.  (Sra.  Merc.  Law, 
372 ;  Arnould,  626,  629-34,  637, 652,  889.) 
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The  implied  warranties  are:  1.  Not  to  PabtIII. 

Ttt   TT 

deviate  from  the  proper  course  of  the  voy-  qj^'  j^ 


ImpUed. 


age  ;  2.  Seaworthiness  ;  3.  Reasonable  care 
to  guard  against  the  risks. 

A  deviation  from  the  proper  course,  unless  Deviation, 
justified  by  necessity,  discharges  the  under- 
writer, not  from  the  commencement,  but 
from  the  time  of  deviation ;  so  that  it  does 
not  exempt  him  from  loss  incurred  before 
the  deviation,  but  he  is  free  from  responsi- 
bility subsequent  to  the  deviation,  though 
the  loss  were  not  occasioned  by  the  deviation, 
and  though  the  ship  resumed  her  proper 
course  before  it  happened.  (Sm.  Merc.  Law, 
377-80;  2  Ste.  Com.  130 ;  Amould,  393-6, 
452.) 

The  ship  must  be  seaworthy,  that  is,  fit  seawortw. 
for  sea,  as  regards  repairs,  equipments,  crew, 
and  other  matters,  at  the  commencement  of 
the  risk,  i.e.  at  the  port,  where  the  insurance 
is  *  at  and  from '  a  port;  at  the  beginning  of 
the  voyage,  where  the  insurance  is  '  from '  a 
port.  The  meaning  of  the  term  seaworthiness 
depends  on  the  situation  of  the  ship,  and  the 
service  in  which  she  is  engaged.  Thus,  if 
she  was  in  port,  it  merely  denotes  that  she 
was  reasonably  safe  when  in  such  a  port ; 
and,  therefore,  if  she  is  insured  'at  and 
from '  it,  the  insurance  may  be  good  while 

o  3 


nets. 
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Paet  IIL  she  is  in  the  port,  although  in  want  of  re- 
Cap.IX.  pairs.     (Sm.  Merc.  Law,  381-2;  Amould, 

689.) 

There  is  no  implied  warranty  that  the 
ship  shall  continue  seaworthy  in  the  course 
of  the  voyage.  (Sm.  Merc.  Law,  382; 
Amould  693.) 

Documenu.  T^e  insured  must  take  care  that  the  ship 
be  documented  according  to  her  national 
character;  that  is,  that  she  be  provided  with 
such  documentary  proofs  of  her  national 
character  as  are  required  by  the  law  for  her 
protection.  (Sm.  Merc.  Law,  384;  Arnould, 
727.) 

p-tt-  Thetermaverageisusedindiscriminately 
to  denote  a  loss  and  a  payment  in  respect 
of  such  loss.  And  there  are  two  kinds  of 
average  —  general  average  and  particular 
average.  General  average  loss  is  a  loss 
arising  out  of  extraordinary  sacrifices  or  ex- 
traordinaiy  expenses,  incurred  for  the  joint 
benefit  of  ship  and  cargo ;  and  a  general 
average  contribution  is  a  contribution  that 
is  to  be  made  by  all  parties  in  interest 
towards  that  loss.  A  particular  average  loss 
is  a  loss  arising  from  damage  accidentally 
and  proximately  caused  by  the  perils  insured  ^ 
against,  or  from  extraordinary  expenditure 


average. 
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necessarily  incurred  for  the  sole  benefit  of  Part  III. 

Tit  II 

some  particular  interest,  as  of  the  ship  alone  q^^[  jx. 
or  the  cargo  alone. 

The  damage  or  expense  in  the  ease  of 
particular  average,  instead  of  being  met  by 
the  general  body  of  those  who  are  interested 
in  the  adventure,  as  in  the  case  of  general 
average,  falls  entirely  upon  the  particular 
owner  of  the  property  constituting  the  sub- 
ject of  the  damage  or  expenditure.  (Amould, 
895,  970-1 ;  Great  Iridicm  Penins,  By.  Co, 
v.  Saunders,  1  Best  &  Sm.  41 ;  2  Id.  266. 

Loss  is  either  total  or  partial,  called  also  Losses. 
average  loss.     A  total  loss  is  one  on  account  Total. 
of  which  the  insured  is  entitled  to  recover 
the  whole  amount  insured.    Total  losses  are 
either  absolute  or  constructive.  An  absolute  Absolute 

total  loss. 

total  loss  is  one  which  takes  place  when  the 
subject  insured  is  wholly  destroyed,  or  can- 
not be  recovered,  at  least  without  such  an 
expense  as  to  render  the  attempt  to  recover 
it  worthless.     A  constructive  total  loss  is  constructire 

total  loss. 

one  which  takes  place  when  the  subject  in- 
sured is  not  wholly  destroyed,  but  its  de- 
struction is  imminent,  or  its  recovery  ex- 
ceedingly doubtful. 

In  the  case  of  an  absolute  total  loss,  the  Liability  of 

underwriter. 

underwriter  is  liable  for  the  whole  amount 
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Part  III.  of  his  subscription  absolutely.     But  in  the 
Cap  Sc   ^^^®  ^^  ^  constructive  total  loss,  the  under- 

writer  is  only  liable  for  the  whole  amount 

of  his  subscription,  in  case  the  insured^ 
within  a  reasonable  time,  gives  notice  of 
abandonment. 
Ahandon-  Abandonment  is  a  relinquishment,  to  the 
insurer  by  the  insured,  of  the  subject  of 
insurance,  or  whatever  part  thereof  may  be 
saved,  where  the  insured  calls  upon  the  in- 
surer to  settle  with  him  for  a  total  loss,  in 
consequence  of  the  greatness  of  the  damage, 
the  imminent  danger  of  destruction,  or  the 
improbability  of  recovery.  (See  Amould, 
1007-9;  Sm.  Merc.  Law,  386-7;  2  Ste. 
Com.  131.) 

The  insured  is  never  obliged  to  abandon, 
unless  he  claims  for  a  total  loss,  in  cases 
where  there  is  neither,  on  the  one  hand,  an 
absolute  total  loss,  nor,  on  the  other,  only  a 
partial  loss.  An  abandonment  is  only  neces- 
sary to  make  a  constructive  total  loss.  The 
insured  may,  if  he  chooses,  abstain  from 
giving  notice  of  abandonment,  and  take  the 
chance  of  recovering,  and,  if  he  recovers 
part,  claim  for  a  partial  loss,  or,  if  he  re- 
covers nothing,  claim  for  an  absolute  total 
loss.  (See  Amould,  1008,  1015  ;  Sm.  Merc. 
Law,  390  ;  2  Ste.  Com.  131.) 
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If  the  owner  has  been  obliged  to  make  Pabt  ill. 

I'll  II 
repairs,  in  consequence  of  damage  to  the   cap.IX. 

ship,  he  is  not  allowed   the   fuU   cost   of  jj^^^^"^j_ 
them,  unless  the  ship  was  new ;  but  one-  S  iS'JSidTy 

the  under- 

thi]'d  is  deducted,  in  consideration  of  the'^^fo^ 

'  damage  to 

benefit  which  he  derives  from  new  materials  '*^p* 
in  lieu  of  old.     This  is  termed  deducting 
one-third  new  for  old.     (Sm.  Merc.  Law, 
393 ;  Amould,  996.) 

In  the  case  of  damage  to  goods>  the^jf^j^j^'ce 
course  adopted  is  this :  to  ascertain  the 
diflTerence  in  proportion  between  the  gross 
proceeds  of  the  goods  on  their  arrival  at 
their  destined  port,  and  what  would  have 
been  their  gross  proceeds  had  they  not  been 
injured  ;  and  then  the  underwriter  pays  an 
aliquot  part  of  the  original  value  corre- 
sponding with  that  difference.  Hence,  if 
that  difference  is  a  quarter,  the  underwriter 
pays  a  quarter  pf  the  original  value ;  not  a 
quarter  of  what  would  have  been  their 
gross  proceeds  had  they  not  been  injured. 
For,  the  original  value  is  the  sum  the 
underwriter  agreed  to  insure,  and  not  the 
probable  or  eventual  proceeds.  He  does 
not  engage  to  put  the  merchant  in  the  same 
position  he  would  have  been  in  had  all  his 
goods  arrived  in  sound  condition  at  the  port 
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Part  IIL  of  destination,  and  realised  the  profit  which 
Tit.  U.  - 

Cap.  IX.  would  have  accrued  had  they  been  all  sound, 

but  only  to  put  him,  in  regard  to  the  damaged 
portion  of  such  goods,  in  the  situation  in 
which  he  was  at  the  beginning  of  the  risk. 
(Sm.  Merc.  Law,  393-4  ;  Amould,  980-5.) 
In  an  open  policy,  the  original  value  is 
ascertained  by  taking  the  invoice  price  at 
the  port  of  lading,  together  with  all  ex- 
penses till  put  on  board,  including  premium 
and  costs  of  insurance.  In  a  valued  policy, 
it  is  the  value  expressed  in  the  policy. 
(Amould,  981  ;  Sm.  Merc.  Law,  39*.) 

Aduuftment.  When  a  loss  has  taken  place,  the  broker 
usually  proceeds  to  adjustment,  that  is,  the 
settling  the  amount  receivable  by  the  as- 
sured, after  deductions,  and  the  fixing  the 
proportion  payable  by  each  underwriter. 
(Sm.  Merc.  Law,  395  ;  Mau.  &  Pol.  370, 
373 ;  Amould,  1199.) 

'  Return  of        When  part  only  of  the  goods  comprised 

premium  for    .        ,  ,.  i  -i       i  . 

«hort  Inter-  m  the  poucy  are  put  on  board,  there  is  a 
'  return  of  premium  for  short  interest ; '  that 
is,  a  portion  of  the  premium  corresponding 
to  the  deficiency  must  be  returned.  (Sm. 
Merc.  Law,  403 ;  Amould,  ]  224.) 
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CHAPTER  X. 


BAILOBS  AND  BAILEES  GENERALLY. 


Bailment  is  a  delivery  of  goods  in  trust,  ^^^  m. 
upon  a  contract  expressed  or  implied.  Cap.  X 

There  are  six  sorts  of  bailments :  1.  A  Definition  or 
bailment  of  goods  to  keep  gratuitously  for  Different 
the  use  of  the  bailor ;  and  this  is  called  ment.** 
depositum.  2.  A  loan  of  chattels  gratis,  to 
be  used  by  the  bailee ;  which  is  called  com- 
modatum.  3.  A  delivery  of  chattels,  to  be 
used  by  the  bailee  for  hire ;  which  is 
called  locatio  et  conductio.  4.  A  delivery 
of  chattels  as  a  pawn  or  pledge,  to  be  a 
security  to  the  bailee  for  money  borrowed 
from  him  by  the  bailor;  which  is  called 
vadium,  or  pignori  acceptum.  5.  A  de- 
livery of  chattels  in  order  that  they  may  be 
kept  or  carried,  or  that  something  may  be 
done  about  them,  for  a  reward,  to  be  paid 
by  the  bailor  to  the  bailee ;  which  is  called 
locatio  operis  fiEM^iendi.  6.  A  delivery  of 
chattels  to  somebody  who  is  to  carry  them, 
or  do  something  about  them,  gratis ;  which 
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Part  III.  is  called  mandatum.     (Ad.   Torts,   267-8  ; 
cIp.  X.   1  Sm.  L.  C.  190-215  ;  Chit.  Con.  424.) 
Ret^^w-       ^-  -^  ^  *^®  ^^^  (depositum),  to  consti- 
dS.reit*     tute  a  deposit,  the  subject-matter  must  be  in 

kinds  of 

i**Dl'*od      ^^®  actual  or  constructive  possession  or  under 
*"™'  the  control  of  the  bailee,  and  he  must  con- 

sent to  take  charge  of  it.  The  bailee  has 
no  right  to  use  the  thing  deposited ;  but  so 
long  as  he  holds  it  rightfully,  he  is  only- 
answerable  for  great  neglect,  unless  he 
spontaneously  and  officiously  offered  to  keep 
the  goods.  And  the  bailee  will  not  be 
answerable  even  for  gross  neglect,  if  the 
bailor  knew  him  to  be  such  a  person  that 
ordinary  care  could  not  reasonably  be  ex- 
pected from  him.  (Ad.  Torts,  268 ;  Broom 
Com.  780-1  ;  Sm.  L.  C.  191-2;  Chit.  Con. 
425  ;  Ad.  Con.  429-432,  435,  442.) 
II.  commo-       II.  As  to  the  second  (commodatum),  the 

datum.  ^  •  ^ 

bailee  or  borrower  is  answerable  for  the 
least  neglect,  but  not  for  reasonable  wear 
and  tear,  or  for  robbery,  or  unavoidable 
casualty,  unless  he  improperly  keeps  it 
after  its  return  is  requested.  And  the 
lender  is  responsible  for  defects  known  to 
him  and  not  to  the  borrower,  which  make 
the  loan  perilous,  but  not  for  defects  not 
known  to  him,  the  lender.  (Ad.  Torts,  268-9; 
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Broom  Com.  783 ;  Sm.  L.C.  193 ;  Ad.  Con.  Pabt  iil 

.  Tit  II 

444-6 ;  Chit.  Con.  427 ;  MacCarthyy.  Young,    cap.  x. 


6  Hurl.  &  Norm.  329.)  

When  money  is  paid  into  a  bank,  it 
amounts  to  a  loan  for  use  and  consumption 
to  the  banker,  so  that  the  identical  money 
ceases  to  be  the  money  of  the  customer, 
and  becomes  the  money  of  the  banker,  of 
which  he  may  make  any  use  he  pleases,  so 
long  as  he  renders  an  equivalent  amount 
when  demanded.     (Ad.  Con.  446-7.) 

III.  As  to  the  third  flocatio  et  conductio),  in.  Locatio 

'  ^  et  conduction 

the  bailee  is  bound  to  take  all  ordinary 
care.  The  owner  must  bear  the  risks  to 
which  the  chattel  is  naturally  liable,  but 
not  risks  occasioned  by  want  of  ordinary 
care  on  the  part  of  the  hirer.  (Ad.  Con. 
425-6  ;  Sm.  L.  C.  193 ;  Chit.  Con.  432.) 

If  a  person  lets  out  a  chattel  for  a  parti- 
cular  use,  he  impliedly  warrants  that  it  is 
fit  for  such  use.     (Ad.  Con.  424.) 

The  hirer  is  bound  to  use  such  means 
as  a  prudent  man  would  take  for  the  pre- 
servation of  the  property  hired  from 
immediate  destruction.  And  unless  the 
danger  has  arisen  from  his  own  fault,  he 
may  maintain  an  action  against  the  owner, 
for  such  money  as  he,  the  hirer,  is  obliged 
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Pabt  m,  to  expend  for  that  purpose,  as  money  paid 
Cap.  X.   for  the  use  of  the   owner,  at  his  implied 
request.     (Ad.  Con.  425.) 

The  hirer,  or  a  peraon  to  whom  a  chattel 
is  delivered  to  be  repaired,  made  up,  or 
dealt  with  in  the  way  of  his  trade,  is  not 
responsible  for  robbery,  disease,  or  accident, 
wliich  happens  without  his  fault.  (Ad. 
Con.  426.) 

If  the  owner  sends  his  own  servant  to 
drive  a  hired  carriage,  the  hirer  is  exempt 
from  all  responsibility,  unless  he  takes  the 
management  himself,  or  desires  the  driver 
to  drive  in  a  particular  manner,  which 
occasions  the  damage  complained  of.  If  a 
horse  is  taken  ill  on  the  road,  the  hirer  will 
not  be  responsible,  though  the  horse  die,  if 
he  sent  for  a  farrier;  but  if  he  did  not,  he 
will  be  answerable.  It  is  also  the  duty  of 
the  hirer  to  supply  the  horse  with  suitable 
food.  (Ad.  Torts,  270 ;  Oliph.  202,  204, 
206-7 ;  Chit.  Con.  432.) 

IV.  Vadium.  IV.  As  to  the  fourth  kind  of  bailment  (va- 
dium or  pignori  acceptum),  the  bailee  is  only 
required  to  use  ordinary  care  for  restoring 
the  chattels,  unless  a  tender  of  the  money 
has  been  made.  But  if  he  retains  them 
after  such  tender,  he  wiU  be  responsible 
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for  them  at  all  events.    (Ad.  Torts,  271 ;  Pabt  m. 
Sm.  L.  C.   194;    Broom  Com.  779,  785;    c^^^x. 


Chit.  Con.  428 ;  Ad.  Con.  309.)  

Y,  As  to  the  fifth  (locatio  operis  fisusiendi),  v.  Locatio 
if  the  bailee  exercises  a  public  employment  f*ci«»^ 
for  pay,  as  fn  the  case  of  a  common  carrier, 
he  will  be  answerable  at  all  events ;  subject 
to  cei'tain  exceptions.  (Ad.  Torts,  271; 
Broom  Com.  784.  See  p.  347-359,  infra.) 
But,  in  general,  a  private  bailee  to  whom 
things  are  delivered,  in  order  that  they  may 
be  carried,  or  that  something  may  be' done 
about  them,  for  a  reward,  is  only  obliged  to 
use  ordinary  care.  If  lost,  however,  the 
loss  itself  affords  the  strongest  presumption 
of  negligence,  and  it  is  for  the  bailee  to 
rebut  this  presumption  by  evidence.  (Ad. 
Torts,  27,  271,  276;  Sm.  L.  C.  197;  Broom 
Com.  784 ;  Chit.  Con.  429.) 

Persons  who  are  paid  for  taking  care  of, 
and  not  merely  fiw  finding  a  place  of  deposit 
for,  living  animals,  goods,  or  chattels  in- 
trusted to  them  for  that  purpose,  such  as 
warehousemen  and  wharfingers,  are  bound 
to  take  the  same  care  of  them  which  the 
most  careful  of  men  take  of  their  own 
property.  And  they  are,  primS,  facie,  re- 
sponsible for  a  theft  committed  by  their 


Put  UL  own  Berrants,  and  can  only  discharge  them- 
CiJ.  X   Helves  by  showing  that  the  greatest  care  on 
their  part  could  not  have  prevented  the 
theft.     (Ad.  Torts,  273-';.) 

ili"*"**'  ^-^  ^  **  *'^®  sisth  species  of  bailment 
(mandatum),  if  a  man  acts  by  commission 
for  another  gratis,  and  behaves  himself  with 
great  negligence,  he  is  answerable.  But 
such  a  bailee  (who  is  called  a  mandatory) 
may  revoke  his  promise  to  act,  if  he  does 
80  and  returns  the  chattel  without  delay, 
and  before  any  injury  has  arisen  from  his 
first  accepting  and  then  declining  the  trust 
(Ad.  Torts,  271 ;  Broom  Com.  780-1,  790 ; 
Chit  Con,  425-6;  Ad.  Con.  436-440.) 

The  mandatory  may  recover  any  expenses 
which  he  necessarily  incurs,  as  money  ex- 
pended by  him  for  the  use  of  the  mandator, 
at  his  implied  request    (Ad.  Con,  442.) 

hfl^  ^"»-  A  bailee  has,  together  with  the  possession, 
gS2i.°**  a  special  qualified  property,  enabling  him 
*"  maintain  an  action  against  such  as  in- 
e  or  take  away  the  chattela  And  be  has 
o,  in  certain  instances,  that  right  of  re- 
ning  possession  which  is  called  a  lien. 
Ste.  Com.  80-1.    See  supra,  p.  175.) 
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CHAPTER  XI. 

HEIRS,  EXECUTORS,  ADMINISTRATORS,  AND 

TRUSTEES. 

An  heir  is  the  person  on  whom  the  law  Pabt  III. 
casts  the  estate  immediately  on  the  death  q^'  ^i. 
of  the  ancestor.  ^,— ^ 

The   obligation  of  a  covenant   or  bond  Luwuty  and 

1         1  1 1        1     •        i»  J 1  beneflt  of 

devolves  upon  the  heir  of  the  covenantor,  covenant! 

^  '  real  and 

if  the  heir  is  expressly  named.  But  the  ^^^' 
benefit  of  a  covenant  relating  to  an  estate 
of  inheritance  passes  to  the  heir  of  the 
covenantee,  even  though  it  be  entered  into 
with  the  covenantee  and  his  executors  and 
administrators  only.  Where  such  a  covenant 
is  broken  in  the  lifetime  of  the  covenantee, 
and  he  dies,  the  right  of  action  is  in  his 
personal  representative,  if  the  breach  has 
caused  damage  to  his  personal  estate ;  but 
in  the  heir,  if  it  has  caused  no  such  damage, 
and  if  the  breach  is  one  which  continues 
after  the  decease  of  the  covenantee.  The 
heir  of  an  obligee  in  a  bond  cannot  take 
advantage  of  the  bond,  even  though  it  is 
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Past  III.  made  with  the  obligee  and  his  heirs.     (Ad. 
^;la.  Con.  837-9;  Chit.  Con.  94;  Sm.  Law  of 

Prop.  589,  590,  736.) 

wj»^  An  executor  is  the  person  to  whom  a 
^^^  testator  commits  the  execution  of  his  wilL 
An  administrator  is  the  person  to  whom 
the  Court  of  Probate  commits  the  manage- 
ment of  the  affairs  of  an  intestate. 
wb»  av  <*  Even  married  women,  with  their  h  osband's 
consent,  and  in&nts  may  be  executors ;  bat 
no  person  who  is  sole  executor  can  act 
until  the  age  of  twenty-one  years.  (2  BL 
Com.  503;  1  Wms.  Ex.  201-2 ;  Ad.  Con. 
851.) 
ii»  An  executor  may  contract  and  do  mai^ 
'-  acts  before  he  proves  the  will ;  but  an  ad- 
miniatrator  may  do  nothing  till  letters  of 
administration  are  issued ;  for  the  fonner 
derives  his  power  from  the  will,  and  not 
from  the  probate ;  while  the  latter  derives 
his  title  entirely  &om  his  appointment  as 
administrator,  though  his  title  r^atea  back 
to  the  intestate's  decease.  (Sm  Law  of 
951 ;  Broom  Com.  593 ;  2  BL  Com. 

e  whole  personal  property  vesta  in  the 
tor ;  so  that  the  demands  of  creditors 
l^;atees  are  personal  upon  the  exe- 
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cutor ;  and  though  they  exist  in  respect  of  pabt  III. 
the  property,  and  are  limited  by  the  extent  qJ^'  ^ 

of  it,  yet  they  are  no  lien  upon  it,  whether      

in  his  hands  or  in  the  hands  of  his  as- 
signees, unless  they  are  affected  with  fraud. 
(1  Wms.  Ex.  576 ;  Co.  Litt.  290  b,  n.  1, 
Jdv.  1.) 

Executors  and  administrators  represent  Rights  of 

.  executon  or 

the  testator  or  intestate,  and  are  the  per-  f^^^- 

'  ^         traton  to 

sons  entitled  to  sue  upon  all  bonds  and  ^^^!il^,  or 
personal  covenants  and  simple  contracts 
entered  into  with  the  testator,  or  intestate ; 
and  are  entitled  to  all  damages  which  ac- 
crued to  the  testator  or  intestate  in  his 
lifetime,  and,  in  general,  to  the  benefit  of 
all  duties  owing  to  the  testator  or  intestate. 
(1  Pres.  Shep.  T.  175 ;  Ad.  Con.  842  ;  Brad- 
bury V.  Morgcm,  1  HurL  &  Colt.  249.) 

An  executor  or  administrator  has  a  right  Right  of 

"       retainer. 

to  retain  out  of  legal  assets  the  amount  of 
a  debt  due  to  him,  either  beneficially  or  as 
trustee,  as  against  creditors  of  equal  degree. 
(2  Wms.  Ex.  936-8.) 

Parties  to  a  contract  bind  their  personal  Liability  of 

representa^ 

representatives,  even  without  naming  them,  {|JJt^,  ^f 
but  not  their  heirs,  unless  named.     (Chit.  ®°"''"^'-' 
Con.  94.)    And  executors  or  administrators 
are  responsible,  to  the  extent  of  the  assets 
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Pabt  m.  come  to  their  hands,  upon  all  contracts  of 
Tit.  n.  .  . 

Cap!  xi.  their  testator  or  intestate,  even  where  the 


heir  is  named,  and  they  are  not  named  in 
the  contract.     (Ad.  Con.  847.) 
Shteh'd?not      Executors  or   administrators,   however, 
•unr  Tc.       ^^^  ^^^  entitled  to  the  benefit  of,  or  subject 
to  liability  on,  executory  contracts  which 
are  so  strictly  personal  to  their  testator  or 
intestate  that  the  nature  of  the  case  re- 
quires that  they  should  die  with  him ;  as  in 
the  case  of  contracts  by  authors  to  write  a 
book ;  contracts  by  medical  men  to  cure 
a  patient ;  promises  of  marriage,  &c.     (Ad. 
Con.  849.) 
PrMentment      Presentment,   notice  of  dishonour,   and 

notice  01  dis-  ' 

toSSfe^,  and  payment  of  a  bill  or  a  note  should  be  made 

)>ftynient  of 

Diji«  and  by  or  to  the  personal  representative  of 
a  deceased  party ;  and  on  the  death  of  a 
holder  of  a  bill  or  note,  his  personal  repre- 
sentatives may  transfer  it.  (Byles,  50  ;  Chit. 
B.  141,246,  252,  270,  335.) 

^cStOTs^or       ^y  ^^^  common  law,  if  an  injury  was 
teatoM^in      douc   to  the   pcrsou   or  the    property   of 

matters  of 

*ort.  another,  for  which  damages  only  could  be 

recovered  in  satisfaction,  the  action  died 
with  the  person  by  whom  the  wrong  was 
committed :  actio  personalis  moritur  cum 
persona.     And  this  is  the  rule  at  the  pre- 


EXECUTORS  AND  ADMINISTRATORS.  3l3 

sent  day ;  except  that  by  the  stat  3  &  4  Pakt  III, 
Will  IV.  c.  42.  8.  2,  an  action  of  trespass  or  cap.  xi, 
trespass  on  the  case  may  be  maintained 
against  the  executors  or  administrators  of 
a  deceased  person,  for  any  wrong  committed 
by  him  within  six  calendar  months  before 
his  death  to  another  in  respect  of  his  pro- 
perty, if  such  action  is  brought  within  six 
calendar  months  after  such  executors  or 
administrators  have  taken  upon  themselves 
the  administration  of  the  estate.  (2  Wms. 
Ex.  1564-9  ;  Morgan  v.  Mavey,  6  HurL  & 
Norm.  265.) 

An   executor   or  administrator   will  be  where  exe- 
cutor or  ad- 

personally  liable  for  money  lent  to  or  re-  "p^JJ^*^, 
ceived  by  him,  or  for  orders  for  the  funeral  "*^^®' 
given   or  received  by  him,   or  for   other 
work  performed  for  him,  or  goods  sold  and 
delivered  to  him.     (Broom  Com.  595  ;  Chit, 
Con.  248.) 

If  an  executor  or  administrator  has  (ex-  iMstribuHon 

^  of  the  assets. 

cept  under  the  direction  of  the  Court  of 
Chancery,  or  except  in  the  case  provided 
for  by  the  stat.  22  &  23  Vict.  c.  35.  s.  29,) 
paid  away  the  residue,  in  ignorance  of  the 
existence  of  a  debt,  he  is  still  liable.  (2 
Spence,  921.)  But  an  executor  or  admi- 
nistrator fairly  stating  the  facts,  and  paying 

P 
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Part  III.  over  the  assets  under  the  direction  of  the 

Tit  IL 

Cap.  XI.  Court  of  Chanceiy  in  an  administration 
suit,  is  fully  indemnified  against  all  existing 
or  contingent  demands  on  the  estate.  (Wal- 
ler V.  Barrett,  24.  Beav.  413.)  And  by  the 
stat.  22  &  23  Vict.  c.  35.  s.  29,  where  an 
executor  or  administrator  has  given  such 
notices  as  would  have  been  given  by  the 
Court  of  Chancery  in  an  administration 
suit,  for  creditors  and  others  to  send  in  to 
the  executor  or  administrator  their  claims 
against  the  estate  of  the  testator  or  in- 
testate, such  executor  or  administrator  will, 
at  the  expiration  of  the  time  named  in 
the  notices  for  sending  in  such  claims,  be 
at  liberty  to  distribute  the  assets  among 
the  parties  entitled  thereto,  having  regard 
to  the  claims  of  which  such  executor  or 
administrator  has  then  notice,  and  will  not 
be  liable  for  the  assets  so  distributed  to 
any  person  of  whose  claim  such  executor 
or  administrator  shall  not  have  had  notice 
at  the  time  of  distribution  of  such  assets. 
diSributiJe*  ^  action  will  not  lie  against  an  exe- 
iSScy?'  cutor  or  administrator,  as  such,  for  a  dis- 
tributive share  of  an  intestate's  property, 
or  for  a  legacy,  other  than  a  specific  legacy 
to  which  the  executor  has  assented,  except 
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in  the  County  Courts  for  a  sum  not  exceed-  Part  IIL 

Tit  II 

ing  501.     But  an  action  may  be  maintained  cap.  xi. 

against  him  for  such  a  share  or  a  general 

legacy,  not   as  executor  or  administrator, 

but  as  admitting  that  he  has  possession  of 

a  definite  sum  belonging  to  the  plaintiff. 

(2  Wms.  Ex.  1746-8  ;  Rose.  797 ;  Chit.  Con. 

246  ;  infra,  pt.  iv.  tit.  ii.  c.  3.) 

Affain,  an  action  is  not  maintainable  by  f^^^^^I^^ 

o        '  >  •/    truBt  money. 

a  cestui  que  trust  against  his  tinistee,  as 
such,  for  money  in  his  hands ;  for,  at  law, 
the  property  belongs  to  the  trustee.  But  a 
cestui  que  trust  may  sue  at  law  for  an  as- 
certained sum  of  money  admitted  by  the 
trustee  to  be  in  his  hands  and  to  belong  to 
the  cestui  que  trust  absolutely.  (Chit.  Con. 
260-1 ;  Ad.  Con.  34,  36.) 

If  a  person,  who  is  neither  executor  nor  Executor  de 

*  '  son  tort. 

administrator,  interferes  with  the  estate  of 
the  deceased  in  this  country,  in  an  officious 
and  unnecessary  manner,  he  constitutes 
himself  what  is  called  an  executor  de  son 
tort,  and  becomes  subject  to  all  the  lia- 
bilities of  an  executor.  (1  Wms.  Ex.  225- 
240 ;  Ad  Con.  850.) 
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TITLE     III. 

KELATIONS  OF  LIFE  IN  RESPECT  OP 
EMPLOYMENT. 


CHAPTER  I. 

EMPLOYERS  AND  EMPLOYED;  INCLUDING 
MASTERS,  SERVANTS,  WORKMEN,  APPREN- 
TICES,  AND  OTHERS. 

Pakt  in.  A  CONTRACT  of  hiring  and  service  need  not 

Tit   TTT 

Cap.  L    ^®  created  or  evidenced  by  writing,  unless 


it  is  for  more  than  a  year.    (Ad.  Con.  382.) 

JffbJ  tSm^      The  term  servant  legally  applies  not  only 

■"*'■"*•       to  menial  servants,  but  to  other  persons 

employed  for  hire  in  a  person's  domestic 

establishment,  or  in  his  business ;  such  as 

tutors,  governesses,  and  clerks. 

Hiring  when      j^  hiring:  at  reasonable  wages  may  be 

presumed.  o  ^  •' 

presumed  from  the  very  fact  of  service, 
where  it  is  customary  to  pay  them,  except 
in  the  case  of  near  relatives.  (Ad.  Con. 
382  ;  Sm.  Mast,  and  Serv.  113,  114.) 

i2r/iJe,*?ii?       I^  ^^  ^™^  ^^  limited  for  the  duration  of 

?S!red 'tode-  the  service,  either  expressly  or  by  implica- 

tion,  the  hiring  is  a  general  one^  and  in 


EMPLOYERS  AND  EMPLOYED*  317 


some  cases  is  to  be  considered  to  be  for  a  Part  ni. 

Tit.  III. 

year  certain;  and  if  the  servant  continues    cap  i 


beyond  the  first  or  any  subsequent  year,  a 
contract  for  a  second  or  further  year  is 
impUed.  Where  the  hiring  is  for  a  year, 
and  so  from  year  to  year  so  long  as  the 
parties  please,  a  reasonable  notice  is  neces- 
sary to  determine  it,  expiring  at  the  end  of 
some  year  of  the  service.  A  quarter's  notice 
is  sufficient  in  all  cases,  but  in  many  cases 
a  month's  notice  i3  enougL  (See  refeLces. 
infra.) 

The  indefinite  hiring  of  a  clerk  is  not  a 
hiring  for  a  year,  but  rather  one  determin- 
able by  three  months'  notice.  (Pollock,  C.B., 
in  Fairmcm  v,  Oahford,  5  Hurl.  &  Norm. 
635.) 

In  the  case  of  menial  or  domestic  ser- 
vants^ the  contract  is  dissoluble  by  a 
month's  warning,  or  payment  of  a  month's 
wages.  Quarterly,  monthly,  or  weekly 
wages  are  not  inconsistent  with  a  yearly 
hiring ;  but  in  the  absence  of  indications  to 
the  contrary,  a  general  hiring  at  weekly 
wages  is  but  a  weekly  hiring.  (Sm.  Merc. 
Law,  425-6 ;  Sm.  Mast  and  Serv.  46,  50, 
52  ;  2  Ste.  Com.^  239-40  ;  Rosa  350 ;  Chit. 
Con.  518,  520 ;  Ad.  Con.  382-5,  388-9.) 
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PaktIII.      Where  a  mischief  arises,  not  from   an 

Tit.  III. 

Cap.  1.    act  ordered  to  be  done,  but  from  the  im- 

proper  mode  of  doing  it,  the  person  who 

empiofc?  for  Ordered  the  act  to  be  done  without  order- 

n^H^ence  of  ing  it  to  be   doue  in  an  improper  way, 

the  penoa 

employed  (a),  is  not  respousiblc,  uulcss  the  relation  of 
master  and  servant  existed  between  him 
and  the  person  who  actually  did  the  work. 
So  that  where  a  person  Iploys  a  con- 
tractor  to  do  a  work,  such  person  is  not 
liable  for  the  consequences  of  the  improper 
mode  in  which  the  workmen  of  the  con- 
tractor do  the  work,  but  the  contractor  is 
liable.  {Butler  v.  Hvmter,  7  HurL  &  Norm. 
826  ;  Blake  v.  Thirst,  2  Hurl.  &  Colt.  20.) 

A  person  is  answerable  for  the  wrongful 
acts,  or  negligence,  or  unskUfulness  of  his 
domestic  servants,  and  of  those  whom  the 
law  denominates  his  servants  (as  being  se- 
lected and  appointed  by  him  to  do  any 
work,  although  not  in  his  immediate  em- 
ploy or  under  his  superintendence),  if  such 
acts,  negligence,  or  unskilfulness  occurred 
in  the  course  of  their  employment  as  ser- 
vants to  him.  And  the  siervant  is  also 
himself  liable  for  any  injury  he  may  have 
caused  a  third  person.     But  where  the  in- 

(a)  As  to  purchases  by  servants,  see  infi^  p.  331. 
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jury,  whether  it  was  done  wilfully  or  other-  Part  in. 

Ttt    TTT 

wise,  was  not  done  by  the  servant  in  the    Qj^  j  * 

course  of  his  employment,  redress  can  only      

be  had  from  him,  unless  the  master  knew 
the  servant  to  be  of  such  a  character  that 
such  an  injury  would  not  be  unlikely  to 
happen.  (Broom  Com.  669-70,  672,  676, 
685 ;  Sm.  Mast,  and  Serv.  183,  188,  190, 
193;  2  Ste.  Com.  245-8;  Ad.  Con.  441-2; 
Seymour  v.  Greenwood,  6  Hurl.  &  Norm. 
359 ;  7  Id.  355 ;  Dalyel  v.  Tyrer,  Ell.  Bl 
&  Ell.  899.) 

Thus  the  master  is  responsible  for  injury 
caused  by  his  servant  in  riding  or  driving, 
unless  the  servant  cannot  be  regarded  as 
having  caused  the  injury  when  acting 
under  his  master's  orders,  but  in  pursuing 
his  own  wrongful  devices.  The  owner  of  a 
carriage  let  out  to  hire  is  responsible  for 
his  driver,  unless  the  injury  happens  in 
consequence  of  the  latter  being  required  by 
the  hirer  to  do  some  unusual  or  improper 
thing.  (Ad.  Torts,  241-2 ;  Sm.  Mast,  and 
Serv.  185,  191 ;  Rose.  518;  see  Limpuay. 
London  General  Omnibus  Co.,  1  Hurl.  & 
Colt.  526  ;  North  v.  Smith,  10  Scott,  572.) 
But  for  a  crime  or  wilful  injury  committed 
by  the  servant,  he  himself  is  alone  liable. 
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Part  ITT.  unless  done  by  the  master's  command  or 

Tit.  III. 

Cap.  l  encouragement.  (2  Ste.  Com.  248-9 ;  Rose. 
518,  613 ;  Selw.  1119 ;  Ad.  Con.  431.) 

Where  a  person  does  by  order  an  act 
which  occasions  injury,  though  he  is  not 
the  servant  of  the  person  who  gives  the 
order,  yet  the  person  who  gives  the  order 
is  responsible  for  the  injury,  if  it  happens 
through  the  negligence  of  the  person  who 
executes  the  order.  Thus,  the  occupier  of  a 
coal  cellar  is  liable,  if  he  orders  coals  to  be 
put  into  the  cellar,  and  the  servants  of  the 
coal  merchant  negligently  leave  the  trap- 
door open  and  unguarded,  whereby  an  in- 
jury is  occasioned.  {Pickard  v.  Smith, 
10  Scott,  470 ;  Hole  v.  Sittvaghourne  &c. 
Railway  Co.,  6 'Hurl.  &  Norm.  488.) 

A  master  is  responsible  for  an  injmy  to 
his  servant  arising  from  his  (the  master's) 
negligence,  in  a  case  in  which  it  was  pecu- 
liarly necessary  that  care  should  have  been 
taken  by  him.  {Clarke  v.  Holmes,  6  Hurl. 
&  Norm. ;  7  Hurl.  &  Norm.  937 ;  Mellors  v. 
Maw,  1  Best  &  Sm.  437.) 

A  master  is  not  responsible  for  an  injury 
happening  to  one  of  his  servants,  in  conse- 
quence of  the  negligence  of  another  of  his 
servants;  provided  the  servants  were  en- 
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gaged  in  one  common  employment,  or  in  Part  III. 

.  Tit  III 

one  common  object ;  and  provided  the  ser-  cap.  I. 
vant  was  not  exposed  to  unreasonable  risks, 
and  the  master  endeavoured  to  select  pro- 
per servants,  and  did  not  knowingly  ac- 
quiesce in  the  negligence.  This  principle 
applies  even  to  railway  companies  and  their 
servants.  (Ad,  Torts,  248;  Broom  Com. 
685-6 ;  Sm.  Mast  and  Serv.  134,  145 ; 
Rose.  518,  532;  Ad.  Con.  386;  Chit.  Con. 
523;  Potter  v.  Faulkner,  1  Best  &  Sm. 
800;  Searle  v.  Lindsay,  11  Scott,  429; 
Abraham  v.  Reynolds,  5  Hurl.  &  Norm, 
143 ;  Senior  v.  Ward,  1  EIL  &  EIL  385 ; 
Waller  v.  South-eastern  Railway,  2  Hurl, 
&  Colt.  102.) 

A  servant  may  decline  to  do  that  from  Refti«iofa 

"  servant  to 

which  he  has  reason  to  apprehend  bodily  Sf  to^SSy. 
injury.     (Ad.  Torts,  247.) 

A  person  who  undertakes  any  duty,  em-  Responsi- 
ployment,  or   trust,  is  under  an  implied  Pf^f^wg 
contract  to  act  with  all  reasonable  care,  Inowie^i^ 

.  .  .  or  skill. . 

dihgence,  and  ability,  and  in  accordance 
with  instructions  given  and  assented  to, 
and,  in  the  absence  of  any  agreement  as  to 
price,  for  a  reasonable  pecuniary  remuner- 
ation.    If  he  does  not,  he  is  responsible  to 

his  employer  for  damages.     Indeed,  it  may 

r  3 
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PaktTII.  be  stated  to  be  a  rule  applicable  to  em- 

TiT.  IIL 

Cap.  I.  ployers  and  employed  generally,  that  if 
there  has  been  no  beneficial  service,  owing 
to  the  gross  fault  of  the  person  employed, 
he  is  entitled  to  no  pay ;  and  if  his  work 
has  been  productive  of  injury  rather  than 
benefit,  he  is  liable  to  an  action.  (Ad.  Torts, 
250-1 ;  Ad.  Con.  20-2, 415-*17 ;  Chit.  Con. 
491-2.) 
an!?riSi?to  ^  servant  may  be  discharged  for  the  fol- 
SStSor   lowing  causes : — 1.  Wilful  -disobedience  of 

quitting  ler. 

▼ice.  a  lawfiil  order ;  2.  gross  moral  misconduct ; 

3.  habitual  negligence,  or  conduct  calcu- 
lated seriously  to  injure  his  master's  busi- 
ness, or  unlawfiilly  absenting  himself  firom 
his  work,  or  other  conduct  which  might  be 
prejudicial  to  his  master ;  4.  incompetence, 
or  permanent  disability  from  illness.  And 
on  these  grounds  the  master  may  discharge 
him  without  warning,  and  without  assign- 
ing any  specific  act  of  misconduct,  if  any 
existed,  aa  the  cause  of  dismissal,  and 
need  only  pay  the  wages  accrued  due  at 
the  time  of  the  dismissal.  (Sm.  Mast. 
*  and  Serv.  77,  85 ;  2  Ste.  Com.  243 ;  Eosc. 
351-2  ;  Chit.  Con.  520-3 ;  Ad.  Con.  387-8  ; 
Horton  v.  McMurtry,  5  Hurl.  &  Norm. 
667.) 
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A  servant  hired  generally,  and  dismissed  Part  III. 

Tit  III 

without  cause,  has  a  right  to  wages  up  to  Cap.  I. 
the  expiration  of  the  period  for  which  he 
is  to  be  deemed  to  have  been  hired.  But 
if  a  servant  quits  his  master  without  cause, 
he  thereby  forfeits  all  right  to  wagea  (Sm. 
Merc  Law,  426-7;  Sm.  Mast,  and  Serv. 
113,  127.) 

Some  servants  and  workmen    may  be  ser^anu  or 

workmen 

summoned  before  lustices  of  the  peace  for  neglecting  or 

•'  *  refusing  to 

neglecting  or  refusing  to  fulfil  their  con-^®''''' 
,  tracts^  and  may,  on  that  account,  be  dis- 
charged without  wages,  and  committed  to 
gaoL  And  disputes  as  to  non-payment  of  Disputes 
their  wages  are  to  be  determined  by  jus- 
tices of  the  peace.  (See  Ad.  Con.  388, 
391.) 

If  a  domestic  is  temporarily  disabled  by 
sickness  or  other  accident,  this  does  not 
justify  the  master  in  discharging  him  with- 
out such  warning  or  wages  as  he  might 
otherwise  claim.  A  master  is  not  bound 
to  provide  his  servant  with  medidne  or 
medical  attendance.  But  if  a  master  gets 
medical  aid  for  his  servant,  while  imder  his 
roof,  he  is  liable ;  and  he  cannot  deduct  the 
expense  from  the  servant's  wages,  unless  it 
was  so  agreed.     (2  Ste.  Com.  243;  Sm. 


Giving  a 
character. 
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PaktIIL  Mast,  and  Serv.  85,  131-2;  Ad.  Con.  386, 
^af"!'   389, 391 ;  Rose.  352 ;  Chii  Con.  522-3.) 

A  master  is  not  bound  to  give  his  servant 
any  character  at  aJL  If,  however,  he  gives 
a  character,  it  ought,  of  course,  to  be  a  true 
one.  Yet  if  he  gives  a  bad  character  untruly, 
he  will  not  be  liable;  unless  he  gives  it 
voluntarily  and  without  being  applied  to  ; 
or  unless  it  can  be  shown  to  have  proceeded 
from  malice,  as  where  it  is  proved  to  have 
been  contrary  to  his  knowledge  or  belief. 
(Sm.  Mast,  and  Serv.  249-50 ;  2  Ste.  Com. 
246 ;  Ad.  Torts,  589 ;  Broom  Com.  722  ; 
Selw.  1055, 1267 ;  Rose  567.) 

A  master  is  bound,  in  answer  to  enquiries, 
to  give  information  of  misconduct  of  which 
a  servant  has  been  guilty  after  having  left 
his  service.  And  if  a  master  gives  a  good 
character,  he  is  bound  to  communicate  to 
the  person  to  whom  such  character  was 
given,  any  subsequently  discovered  circum- 
istances  which  show  ttiat  it  was  not  deserved. 
(Ad.  Torts,  589-90 ;  Sm.  Mast,  and  Serv. 
258-9.) 
Fire.  Servants,  through  whose  negligence  or 

carelessness  a  fire  happens,  are  punishable 
by  a  fine  of  lOOZ.,  or  imprisonment.  But 
the  master  is  also  responsible  for  any  such 
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damage   caused  by  the  negligence  of  his  Part  III. 
servant,  while  executing  his  orders.     (Ad.    (j^p  j ' 


Torts,  132  ;  Sm.  Mast,  and  Serv.  185,  281.)      

A  person  who  knowingly  induces  a  ser-  Enticing 

away  a  wr- 

vant  to  leave  his  master  s  service,  or  keeps  y*"S«>'^, 

»  *      keepin«  him 

him  as  servant  after  he  has  quitted  his  place,  ^^^r^ 
and  before  the  expiration  of  the  stipulated 
period  of  service,  is   liable  to   an  action. 
(Ad.  Torts,  696  ;  Sm.  Mast,  and  Serv.  87-9 ; 
2  Ste.  Com.  245.) 

A  master  may  sue  for  the  seduction  of,  Acuon  for 

"^     ^  injury  to  a 

or  any  personal  injury  to,  his  servant,  if  he  »"^»o'-. 
thereby  loses  the  servant's  servicea  (Broom 
Com.  814 ;  Sm.   Mast,   and  Serv.   96-8 ; 
Eosc  590.) 

A  workman  by  the  job  or  piece  is  the  Employing 

another  ppr- 

servant  of  the  person  who  contracted  with  ^^'t  ^^' 

^  workman. 

him,  until  the  work  is  finished ;  and  whilst 
the  work  is  in  progress,  no  other  person 
may  employ  him,  so  as  to  cause  it  to  be 
unfinished.     (Ad.  Torts,  696.) 

The  sum  agreed  to  be  paid  for  any  work  Payment 

•^  reduced  or 

may  be  reduced,  by  showing  that  the  work  '««•*«<»• 
or  materials  were  of  an  inferior  quality  to 
what  they  ought  to  have  been ;  or  the  claim 
may  be  entirely  resisted,  by  showing  that 
the  work  will  not  answer  the  intended  pur- 
pose.    (Chit.  Con.  512.) 
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Part  HI. 

Tit.  ni. 

Cap.  I. 

Non-ooin- 
mencement 
or  noD^xim- 
pleCion  In 
time. 


Contract  of 
apprentice- 


Rights  of 

nutfterand 

apprentice. 


A  person  may  refuse  the  services  of 
another  whom  he  has  agreed  to  employ,  if 
such  other  person  does  not  commence  his 
work  on  the  day  named.  But  he  cannot 
refuse  to  pay  such  person  on  account  of  his 
having  failed  to  complete  it  by  the  ap- 
pointed time ;  though  he  may  sue  him  for 
any  damage  thereby  sustained.  (Ad.  Con. 
403-4.) 

The  contract  of  apprenticeship  is  a  con- 
tract whereby  one  person,  as  master,  engages 
to  instruct  another,  as  his  apprentice ;  and 
whereby  the  latter  becomes  bound  to  devote 
his  whole  time  and  services,  during  a  limited 
period,  for  the  benefit  of  his  instructor,  and 
frequently  also  to  pay  him  a  sum  of  money. 
(Sm.  Merc.  Law,  468  ;  Ad.  Con.  392-3.) 

A  writing  is  necessary  to  constitute  an 
apprenticeship  ;  and  indeed  it  is  now  usually 
effected  by  deed,  containing  covenants  by 
the  master  and  apprentice,  or  by  some  one 
on  behalf  of  the  apprentice,  for  the  due  dis- 
chaise  of  the  duties  of  the  master  and  ap- 
prentice  towards  each  other. 

An  in&nt  may  bind  himself;  but  he  may 
avoid  the  agreement,  even  while  under  age, 
if  it  is  clearly  for  his  interest  to  do  so.  But 
infants  are  usually  bound  apprentices  by 
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their  parents  with  their  consent ;  and  pauper  Part  lir. 

T'tt    TTT 

children  are  bound  by  the  guardians  of  the    cap.  I. 
poor,  and  are  called  parish  apprentices. 

No  action  will  lie  against  an  apprentice 
upon  any  of  the  covenants  in  the  deed  of 
apprenticeship,  except  where  the  apprentice- 
ship is  in  the  city  of  London ;  but  in  case 
of  any  disobedience  to  the  master's  lawful 
orders,  or  of  negligence  or  immorality,  the 
master  may  administer  to  him,  if  an  infant, 
moderate  and  reasonable  corporal  chastise- 
ment, such  as  a  father  may  inflict  upon  his 
child,  or  a  schoolmaster  upon  his  pupil ;  and 
he  may  also  bring  him  before  justices  of  the 
peace,  who  may  punish  him;  or  he  may 
maintain  an  action,  in  case  of  gross  miscon- 
duct, against  any  adult  who  has  covenanted 
for  his  good  behaviour.  On  the  other  hand, 
the  master  is  bound  to  minister  to  the  ap- 
prentice's necessities  in  health  and  in  sick- 
ness ;  providing  him  with  food,  medicine, 
and  medical  attendance.  And  the  master 
may  be  sued,  or,  in  a  gross  case,  indicted, 
for  ill  usage  or  neglect  of  the  apprentice. 
(Sm.  Merc.  Law,  458,  460 ;  Sm.  Mast,  and 
Serv.  76,  131,  329;  Ad.  Con.  392-4; 
Macph.  479,  480 ;  2  Ste.  Com.  240-1  ; 
Chit.  Con.  139,  522.) 
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Fart  m.      There  are  various  ways  in  which  an  ap- 

TlT  III  ^  X 

Cijp.  I.    prenticeship  may  be  dissolved.     Thus,  1. 
u^j;;^.    It  may  be  determined  by  consent  of  the 

tion  of  M-  I**  ii  <•■  1 

prenticeship.  paTtics,  lu  casc  the  apprentice  is  under  age, 
and  the  dissolution  is  for  his  advantage. 
2.  By  the  election  of  an  apprentice  at  his 
full  age,  where  the  dissolution  is  clearly  for 
his  benefit.    3.  By  the  master^s  bankruptcy. 

4.  By  the  death  of  the  master  or  apprentice. 

5.  By  the  interposition  of  justices,  upon 
certain  grounds,  on  the  complaint  of  the 
master  or  of  the  apprentice.  (Sul  Merc. 
Law,  458,  461 ;  Ad.  Con.  394-5.) 

SJSjw'  **'  ^7  *^®  consent  of  aU  parties,  a  transfer 
may  be  made  of  the  services  of  the  appren- 
tice to  another  master.  (Sm.  Merc.  Law, 
462.)  (a) 

(o)  Afl  to  the  custom  of  apprenticeship  in  the  City  of 
London,  see  an  interesting  article  in  the  Law  Magazine 
for  August,  1862. 
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CHAPTER  IL 

PRINCIPALS  AND  AGENTS;  LEGAL  PRACTI- 
TIONERS AND  CLIENTS;  MEDICAL  MEN 
AND   PATIENTS. 

An  agent  is  a  person  empowered  to  act  in  Taut  in. 
the  name  of  another,  who  is  called  his  Cap.  ii. 
principal.  Ag^i^- 

An  infieint  may  be  an  agent.     And  a  feme  ^o  ^ay  be 
covert  may  be  agent  either  for  her  own  "**'''• 
husband  or  another  person.     (Sm.   Merc. 
Law,  117;  Broom  Com.  517;  2  Ste.  Com. 
64.;  Ad.  Con.  609,  766  ;  Chit.  Con.  194-5.) 

An  agent  may  in  general  be  appointed  ^^^J^p- 
even  verbally,  or  tacitly  by  conduct.  But 
an  agent  for  the  purposes  of  the  1st,  2nd, 
and  3rd  sections  of  the  Statute  of  Frauds, 
must  be  appointed  in  writing.  And  an 
agent  who  is  to  execute  a  deed,  must  be 
appointed  by  deed.  (Sm.  Mera  Law,  118  ; 
Broom  Com.  534 ;  2  Ste.  Com.  64 ;  Chit. 
Con.  193-4.) 

That  which  a  person  may  do  himself  as  what  may  be 

.  depuUd. 

principal,  he  may  (except  in  one  or  two 
cases)  appoint  an  agent  to  do  for  him.     But 
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Pabt  in  an  agent  cannot  delegate  the  duties  of  his 
Tit.  IIL 
Cap.  II.   agency,  unless  specially  authorised  or  justi- 

fied  by  the  usage  of  trade,  except  those 

which  are  of  such  a  nature  that  he  cannot 

be  expected  to  perform  them  personally. 

(Sm.  Merc.  Law,  116  ;  Broom  Com.  516; 

2  Ste.  Com.  67 ;  Chit.  Con.  201.) 

Moneirre.         A  Bub-agcnt  employed  to  receive  money 

8ub.»gent.    is  accountablc  only  to  the  agent ;  and  the 

agent  is  accountable  to  the  principal  for  the 

money  received  by  the  sub-agent.     (Ad. 

Con.  593-4. 

Diiftrent  Agcncics,  as  regards  their  extent,  are  of 

soruof  ,  ,  . 

authorities,  three  kinds :  1.  Special,  which  are  autho-^ 
rities  to  do  a  particular  act,  or  carry  out  a 
particular  matter.  2.  General,  which  pje 
authorities  to  do  eveiy thing  that  is  requisite 
in  relation  to  a  particular  business  or  em- 
ployment. 3.  Universal,  which  are  autho- 
rities to  do  all  acts  that  the  principal  may 
depute  another  to  da  So  that  a  man  may 
have  both  a  special  and  a  general  agent,  or 
one  general  agent  in  regard  to  one  business, 
and  another  general  agent  in  regard  to 
another  business.  (Broom  Com.  517-8;  2 
Ste.  Com.  66  ;  Sm.  Merc.  Law,  120,  134-5  ; 
Chit.  Con.  197.) 
Again,  an  agent  may  be  limited  by  cer- 
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tain  instructions  as  to  his  conduct,  or  un-  Part  II  r. 

rp._     TTT 

limited,  leaving  his  conduct  to  his  own  dis-    c^p,  u  * 
cretion.    If  limited  by  instructions,  he  ought  ExteiitTf 
to  cany  them  into  eflfect  as  fully  and  exactly  SSSoAty. 
as  possible,  consistently  with  propriety.    If 
unlimited,  he  ought  to  pursue  the  accus- 
tomed course  of  business,  or,  if  prevented, 
to  give  notice  to  his  principaL     (Sm.  Merc. 
Law,  120;  Selw.  807.) 

An  agent  has  authority  to  bind  his  prin- 
cipal, not  only  where  he  is  expressly  autho- 
rised, but  in  other  cases  where  such  autho- 
rity is  to  be  inferred  from  the  conduct  of 
the  employer.  As  between  the  principal 
and  third  persons,  the  agent's  authority, 
where  not  expressly  defined,  must  bo  mea- 
sured by  the  extent  of  his  usual  employ- 
ment. If  a  person  sends  his  servant  with 
ready  money  to  buy,  and  he  buys  upon 
credit,  the  master  is  not  chargeable,  unless 
the  servant  has  by  the  master's  order  pre- 
viously bought  of  the  same  person  upon 
credit,  and  the  credit  has  not  been  distinctly 
withdrawn  by  notice  to  the  tradesman  or 
his  foreman  or  manager.  (Sm.  Merc.  Law, 
131-2 ;  Ad.  Con.  608,  610-612 ;  Rose.  377 ; 
Chit.  Con.  196, 198-9.)  If  a  servant  has 
been  allowed  by  his  master  to  buy  on  credit, 
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Part  m.  ^^®  master  must  pay  even  for  goods  wrong- 
Cap/il'  ^^^y  bought  by  the  servant.     (Chit.  Con. 

198.)    If  a  clerk  has  been  allowed  to  draw, 

indorse,  or  accept  notes  or  bills,  he  will 
acquire  an  implied  authority  to  bind  the 
master,  though  the  money  never  come  to 
the  master^s  use.  The  same  principle  is 
applied  to  all  other  mercantile  transactions, 
and  even  though  the  servant  has  been  dis- 
missed from  his  employer's  service,  provided 
the  third  parties  had  no  reason  to  be  aware 
of  such  dismissal. 

The  authority  of  the  agent*  must  be  in- 
ferred from  facts  coimected  with  the  employ- 
ment, not  from  considerations  of  the  utility 
or  propriety  of  such  an  authority.  (Sm. 
Merc.  Law,  132-4;  Ad.  Con.  608,  610-11.) 

A  general  agent  is  only  authorised  to  act 
in  the  usual  way  of  business.  (2  Selw.  807.) 

Under  ordinary  circumstances,  agents 
are  authorized  to  do  all  that  is  necessary 
or  usual  for  effectuating  the  main  intention 
of  the  principal  in  the  best  manner.  (Sm. 
Merc.  Law,  137;  Broom  Com.  521 ;  Chit. 
Con.  95,  200  ;  Ad.  Con.  608,  619.) 

Although  a  shopman  be  authorised  by 
his  employer  to  receive  payment  for  goods 
in  the  shop,  that  does,  not  necessarily  in- 
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Volve  an  authority  to  receive  money  for  his  Part  III. 
employer  elsewhere.  (Broom  Com.  521  ;  cap.  jj.* 
Chit.  Con.  657.)  — ^ 

Unless  the  principal  has  previously  sanc- 
tioned such  a  course,  the  agent  has  ordi- 
narily no  implied  general  authority  to 
borrow  on  behalf  of  the  principal,  so  as  to 
make  him  responsible.     (Ad.  Con.  613.) 

If  a  particular  agent  exceeds  his  au-  Exceeding 
thority,  and  the  opposite  party  is  not  aware 
of  it,  the  agent  is  personally  liable,  but  his 
principal  is  not  bound ;  for  it  is  the  duty 
of  persons  dealing  with  him  to  ascertain 
his  authority,  if  they  seek  to  charge  his 
principal.  But  if  a  general  agent  exceeds 
his  authority,  or  violates  the  orders  given 
him,  his  principal  is  bound,  provided  his 
acts  are  within  the  usual  dealing  and 
scope  of  the  business.  And  a  person  en- 
trusted with  the  general  management  of 
the  business,  as  manager  or  foreman,  has  an 
implied  general  authority  to  enter  into  all 
usual  and  necessary  contracts.  And  a 
principal  cannot,  unknown  to  parties  deal- 
ing with  his  general  agent,  restrict  the 
agent's  authority  to  perform  all  things 
customary  in  the  business.  (Sm.  Merc. 
Law,  134-5 ;  Ad.  Con.  608,  610-613,  630 ; 
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• 

PaatIII.  2  Ste.  Com.  68;  Broom  Com.  617,  520; 
Cap.^l  Chit.  Con.  197,  200,  209,  210  ;  Byles,  35.) 
If  an  agent  notoriously  acts  in  a  public 
capacity^  and  it  is  obvious  that  the  opposite 
party  must  have  relied  on  the  good  faith  of 
the  government  or  other  irresponsible  em- 
ployers, he  will  not  be  personally  liable. 
(Ad.  Con.  631.) 

If  an  agent  exceeds  his  authority,  he  is 

answerable  to  his  employer  for  any  loss 

»      arising  therefrom ;    but  any  benefit  will 

belong  to  his  employer.     (Sm.  Merc.  Law, 

120-1  ;  Chit.  Con.  210.) 

Account*.  It  is  the  duty  of  an  agent  to  keep  clear 
and  regular  accounts  and  vouchers,  and  to 
communicate  the  result  to  his  principal 
from  time  to  time  ;  and  if  he  does  not,  he 
will  not  be  allowed  the  compensation 
which  would  otherwise  belong  to  his  agency. 
And  if  he  mixes  up  his  principal's  property 
with  his  own,  he  is  put  to  the  necessity  of 
showing  clearly  what  part  of  the  property 
belongs  to  him  ;  and  so  far  as  he  is  unable 
to  do  this,  it  is  treated,  both  at  law  and 
in  equity,  as  the  property  of  the  principal 
(Sm.  Eq.  Manual,  342.) 

Distinctions       A  remunerated  agent  may  be  compelled 

as  to  remu-  o  ./  r 

Snrem^e-**  to  fulfil  his  engagement.     An  unremune- 
agents.  ^^^^^  agcut  caunot  be :  yet  if  he  begins  to 
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act,  and  is  guilty  of  misconduct,  he  will  Paet  III. 

.       .  Tit  ni 

be  liable.     A  remunerated  agent  is  liable    cap  IL 


for  the  consequences  of  his  want  of  skill.      

An  unremunerated  agent  is  only  bound  to 
use  that  skill  which  he  possesses,  A  re- 
munerated agent  is  bound  to  act  with 
reasonable  diligence.  An  unremunerated 
agent  is  only  answerable  for  gross  negli- 
gence. (Sm.  Merc.  Law,  120,  128  ;  Sm. 
Con.  152  ;  Chit.  Con.  426.) 

The  agent's  remuneration  is  called  his  cononuiion. 
commission.  The  amount  is  fixed  by  the 
contract,  or  by  usage  or  statute ;  or  if  not 
so  fixed,  it  may  be  determined  by  a  jurj^. 
He  may  be  deprived  of  his  commission  by 
neglecting  to  keep  an  account,  or  by  other 
gross  misconduct  or  negligence,  or  by  gi'oss 
unskilfiilness.  (Sm.  Merc.  Law,  129  ;  Ad. 
Con.  595 ;  Chit.  Con.  496 ;  Story  on  Agency, 
§326,331-4.) 

If  instructions  are  given  to  several  house 
or  estate  agents  to  sell  or  let  a  house  or 
estate,  the  successful  agent  is  alone  entitled 
to  commission,  unless  the  others  have  been 
instructed  to  advertise  or  render  some  par- 
ticular service,  for  which  they  are  entitled 
to  remuneration  by  the  custom  of  the  trade. 
(Ad.  Con.  697.) 

An  authority  to  sell  or  let  may  be  re- 
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Duty  of 
borne  agentc. 


Advancci  by 
agent. 


PamITI.  voked,  so  as  to  deprive  the  a&rent  of  his 

Tit  III  .  r  & 

Cap.  II.  commission ;  but  yet  he  is  entitled  to  re- 
muneration  for  any  trouble  or  expense 
properly  incurred  by  him.  (Ad  Con.  597-8; 
Rose.  397.) 

Every  house  agent  is  under  an  implied 
undertaking  to  make  all  proper  inquiries 
as  to  the  respectability  and  solvency  of  any- 
one whom  he  introduces  as  a  tenant.  (Ad. 
Con.  598.) 

An  agent  may  charge  his  principal  with 
all  advances  which  he  has  made  in  the 
regular  course  of  trade,  or  in  some  pressing 
emergency.  (Sm.  Merc.  Law,  130-1 ;  Story 
on  Agency,  §  335-6.) 
Indemnity.  The  principal  is  bound  to  indemnify  his 
agent  against  all  losses,  damages,  and  ex- 
penses, incurred  in  properly  executing  his 
office,  (Sm.  Merc.  Law,  131  ;  Story  on 
Agency,  §  339-40 ;  Chit.  Con.  4^9,  461-2 ; 
Ad.  Con.  598.) 

An  agent  who  executes  a  deed  may  either 
sign  his  principal's  name,  or  express  that 
it  is  executed  by  himself  as  agent  for  his 
principal,  or  by  his  principal,  through  him, 
the  agent.  But  if  he  simply  signs  his  own 
name,  his  principal  will  not  be  bound.  (Sm. 
Merc.  Law,  138-9 ;  Paley,  180-2 ;  Ad.  Con. 
625.) 


Execution 
of  a  deed. 
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An  agent  may  be  specially  appointed,  or  Pabt  in. 
by    some    general    or    implied    authority   qj^  n. 
empowered,  to  draw,  indorse,  or  accept  ne-  d„^^ 
gotiable  instruments  ;  and  in  such  case  the  ISceJtSg  *" 

bills  or  notes. 

principal  is  said  to  draw,  indorse,  or  accept 
by  procuration.  Authorities  to  draw,  in- 
dorse, or  accept  bills,  are  construed  strictly. 
An  agent  so  acting  should  not  merely  sign 
his  own  name  ;  for  if  he  does,  he  will  him- 
self be  liable  to  the  holder.  It  should  be 
expressed  that  the  act  is  done  by  the  prin- 
cipal, through  the  medium  of  the  agent :  as 
where  the  agent  A  signs  thus — '  A  for  B/ 
or  '  B  by  A ; '  or,  '  by  procuration  of  A,' 
or  '  B  per  procuration.  A,'  or  *  per  pro.  B.,*  A.' 
(Sm.  Merc.  Law,  139  ;  Ad.  Con.  609,  628  ; 
1  Selw.  362 ;  Chit.  B.  158,  162 ;  Byles,  29, 
30,  33 ;  Stagg  v.  Mliott,  12  Scott,  373.) 

The  words  per  procuration  denote  a 
limited  authority,  into  the  extent  of  which 
the  person  who  takes  the  bill  is  bound  to 
enquire.  (1  Selw.  362;  Byles,  30,  33; 
Stagg  v.  Mliott,  12  Scott,  373.) 

Any  person  may  contract   for  the  pur-  Purchases 

•^     ^  -^  ^^        troman 

chase  of  goods,  with  an  agent  who  is  in-  *«®*^*- 
trusted  with  the  possession  of  the  goods,  or 
to   whom   they   are   consigned,   and    may 
receive  the  same  of,  and  pay  for  the  same 

Q 
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Pabt  in.  to,  the  agent^  even  knowing  him  to  be  such, 
Cap.  n.  if  such  contract  and  payment  are  made  in 
the  ordinary  course  of  business,  unless  with 
notice  that  the  agent  is  not  authorised 
to  sell  or  to  receive  the  price.  (Sm.  Mera 
Law,  142  ;  2  Ste.  Com.  77  ;  Ad.  Con.  166 ; 
Rose.  636  ;  6  Geo.  IV.  c.  94.  s.  3,  4.) 
m^uAaS*      ^^  agent  intrusted  with  the  possession 

by  an  agent,    ^f    gQQ^Jg^    q|.   of  the     doCUmeuts    of  title   tO 

goods,  is  also  deemed  to  be  the  owner  of 

such  goods  and  documents,  so  far  as  to  give 

validity  to  any  pledge,  lien,  or  security  by 

such  agent  for  advances  made  to  him  bon& 

fide  at  the  time ;  notwithstanding  the  person 

claiming  such  pledge,  lien,  or  security  may 

have  had  notice  that  the  person  giving  it 

is  only  an  agent,  unless  he  haa  notice  that 

the  agent  ia  not  authorised  to  give  the 

same.     (Sm.  Merc.  Law,  143 ;  2  Ste.  Com. 

77;   Rose.   636;   Ad.  Con.   300-2;    Chit. 

Con.  202 ;  6  &  6  Vict.  c.  39.  s.  1, 3.) 

Notice  to  Notice  to  the  agent,  if  in  the  same  trans- 

agent  or  to  *^ 

Agent^Iro-   actiou,    is  uoticc    to  the  principal  ;    and 

presentation  i-         j.      i-i  •       •       i  n  i  • 

oradmbiion.  uotice  to  the  principal,  generally  speaking, 
is  notice  to  the  agent.  And  the  agent's 
representation  binds  the  principal ;  and  his 
admission^  in  the  matter  of  the  contract,  is 
evidence  against  the  principal     (Sm.  Merc 
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Law,  150-1  ;  2  Selw.  815;  Powell,  157-9 ;  PARxin. 

Tit  in 

Dresser  v.  Norwood^  1 4  Scott,  574.)  cap.  ii. 

Payment,  tender,  or  delivery  to  an  agent,  p^y^^, 
in  the  usual  course  of  his  employment,  is  deUverV"© 

an  agent. 

payment,  tender,  or  delivery  to  the  prin- 
cipal.    Thus,  payment  to  a  person  found  in 
a  merchant's  counting  house,  and  in  posses- 
sion of  the  merchant's  books,  and  apparently 
authorised  to   receive   money  for  him,  is 
payment  to  the  merchant  himself,  though 
in    reality   such   person   was    not  in  the 
merchant's    employment.       And    payment 
to  an  attorney  of  a  plaintiff  in  an  action 
is   equivalent  to  payment  to  the  plaintiff 
himself    But  payment  to  an  agent  employed 
to  sell  an  estate  is  not  payment,  to  the 
vendor,  unless  the  agent  is  expressly  au- 
thorised to  receive  the  purchase  money. 
Nor  will    payment  to  an  agent  in    ge- 
neral   bind    the    principal,    unless    it  is 
paid  in  money.      And  the  fraudulent  or 
wrongful  receipt  of  an  agent  is  not  the 
receipt  of  the  principal.     (Sm.  Merc.  Law, 
151-4 ;  1  Selw.  108  ;  Ad.  Con.  604-5,  633, 
982  ;  Chit.  Con.  656-7.) 

A  debtor  should  not  pay  to  an  agent 
money  due  upon  a  written  security,  such  as 
a  bill  or  bond,  unless  the  agent  produces 

Q  2  • 
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Pabt  III.  liability  to  third  parties,  except  for  losses 
Cap.  n.    incurred  by  their  own  fault  or  negligence. 


beiued. 


unless  it  appears  to  have  been  intended 

that  the  agent  should  be  personally  respon- 
whereprin-  siblc.     But  if  an  agcut  contracts,  without. 

cipu  an4  ° 

ISrand  *'  professing  to  act  as  an  agent,  the  opposite 
party  may,  in  most  cases,  at  his  option, 
charge  either  the  agent  or  the  principal,  on 
discovering  him.  And  the  rule  appears  to 
be  the  same,  where,  at  the  time  of  con- 
tracting, he  states  himself  to  be  an  agent, 
but  does  not  disclose  his  principal.  (Sm. 
Merc.  Law,  123-4,  161,  168;  2  Sm.  L.C. 
321,  333,  336;  Broom  Com.  516,  526-7, 
"529;  Byles,  34;  2  Ste.  Com.  66;  Ad. 
Con.  601-2,  607,  625-9,  631  ;  Eosc.  376  ; 
Chit.  Con.  101,  204,  207 ;  Reidv.  Dreaper, 
6  HurL  &  Norm.  813.) 

A  servant  or  agent  cannot  sue  upon  a 
contract  entered  into  by  him  as  such,  unless 
he  has  some  beneficial  interest  in  respect 
of  commission  or  otherwise,  or  some  special 
property  or  interest,  as  in  the  case  of  a 
factor,  carrier,  warehouseman,  auctioneer,  or 
other  agent,  having  a  right  of  remuneration 
growing  out  of  the  business.  If,  however, 
an  agent  lends  money  or  enters  into  any 
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other  contract  in   his  own  name,  but   in  Part  III. 

Tit  III 

reality  for  an  undisclosed  principal,  and  the    cap.  ii. 


contract  is  not  under  seal,  then  in  general 
either  principal  or  agent  may  sue  upon  it. 
But  if  it  is  under  seal,  the  agent  alone  can 
sue  upon  it ;  for  the  person  with  whom  a 
contract  under  seal  is  expressly  made,  and 
not  the  person  on  whose  behalf  or  for  whose 
benefit  it  was  made,  is  the  proper  p^rson  to 
maintain  an  action  upon  it.  (Sm.  Merc. 
Law,  161,  167  ;  Broom  Com.  527 ;  2  Ste. 
Com.  66 ;  Ad.  Con.  600-2,  607,  622-4  ;  2 
Sm.  L.  C.  333,  336;  Chit.  Con.  205-6, 
211.) 

Factors  are  mercantile  aorents  who  are  Factors  and 

°  brokers. 

intrusted  with  the  possession  and  disposal 
of  property.  Brokers  are  mercantile  agehts 
who  are  employed  to  enter  into  contracts 
respecting  property,  without  being  in  pos- 
session of  such  property.  Both  of  them  are 
general  agents.  (Sm.  Merc.  Law,  118 ;  2 
Ste.  Com.  76;  Chit.  Con.  192,  199.) 

It  is  the  duty  of  a  factor  to  keep  the  Keeping  and 

•^  *■  insuring 

goods  with  the  same  care  with  which  a^**"*"* 
prudent  man  would  keep  his  own ;  and  it 
is  often,  if  not  usually,  his  duty  to  insure 
them,  or,  if  unable  to  insure,  to  give  notice 


344  PRINCIPALS  AND  AGENTS. 

Pabt  m.  of  his  inability  to  his  principaL    (Sm.  Merc. 

Cap^IL  ^^^j  124}-5;  Story  on  Agency,  §  111; 
Paley,  16,  16  ;  Chit.  Con.  430.) 

Price.  If  no  price  is  fixed  for  the  goods,  the 

factor  must  sell  them  for  their  fair  value. 

Credit.  He  may  sell  for  credit,  or  not,  according  to 
the  usual  course  of  business.  If  he  gives 
reasonable  credit,  where  it  is  usual,  to  a 
person  of  good  credit,  he  is  discharged,  and 
will  be  entitled  to  his  commission,  notwith- 
standing any  subsequent  insolvency  of  the 
purchaser;  provided  he  informs  his  princi- 
pal of  the  transaction  within  a  reasonable 
and  usual  time.  (Sm.  Merc.  Law,  126 ; 
Paley,  26-7 ;  Ad.  Con.  588.) 

Del  credere.  Somctimcs,  however,the  factor  sells  under 
a  commission  called  del  credere,  from  an 
Italian  mercantile  phrase  signifying  guaran- 
tee, by  which  the  factor,  for  an  additional 
premium,  warrants  and  makes  himself  re- 
sponsible for  the  solvency  of  the  purchaser. 
(Sm.  Merc.  Law,  126;  2  Ste  Com.  76; 
Ad.  Con.  589  ;  Chit.  Con.  193,  496.) 


Rules  of  It  is  the  duty  of  a  solicitor  to  keep  his 

law  M  to  *^ 

solicitors,  client's  secrets,  and  not  to  disclose  the  con- 
tents of  any  of  his  title-deeds ;  and  to  warn 
his  client  not  to  enter  into  covenants  and 
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stipulations  where  they  are  attended  with  Part  ni. 

Tit  in 

unusual  liability  ;  and  to  conduct  his  client's    cap  li 


business  with  a  reasonable  degree  of  care, 
skill,  and  dispatch.  And  if  he  is  guilty  of 
gross  default,  negligence,  or  ignorance,  he  is 
liable  to  an  action  by  his  client.  (Ad. 
Torts,  251-2;  Pulling,  148;  Chit.  Con. 
504,  506  ;  Ad.  Con.  417,  418.) 

Where  any  doubt  or  question  arises  as 
to  the  interpretation  and  legal  operation  of 
assurances,  a  solicitor  may  take  the  opinion 
of  counsel  upon  them,  for  his  protection*  If, 
instead  of  doing  this,  he  relies  upon  his  own 
judgment  respecting  them,  and  makes  mis- 
takes, he  wiU  be  answerable  in  damages. 
(Ad.  Torts,  253-4 ;  Pulling,  423.) 

A  solicitor  is  liable  for  the  mistakes  or 
negligence  of  his  agent,  where  he  would 
have  been  liable,  had  he  himself  been  guilty  * 

of  them.     (Chit.  Con.  509.) 

A  barrister  cannot  contract  for  his  fees.  Rules  of  uw 

fts  to  counsel. 

and  has  no  legal  remedy  for  the  recovery 
of  them.  On  the  other  hand,  he  cannot 
be  sued  for  negligence,  mistake,  or  unskil- 
fulness.  (Chit.  Con.  515;  Ad.  Con.  22, 
402  ;  Kennedy  v.  Broun,  13  Scott,  677.) 

An  advocate  at  the  English  bar^  accepting 
a  brief  in  the  usual  way,  undertakes  a  duty, 

Q  3 
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PabtIII.  but  does  not  enter  into  any  contract   or 

Tit.  ni. 

Cap.  II.    promise  express  or  implied.     (Swinfen  v. 
Lord  Ghdmsfordy  5  HurL  &  Norm.  890.) 

Counsel  is  not  liable  to  an  action  for  any 
act  that  he  does  in  good  faith  in  the  con- 
duct of  a  suit,  even  for  entering  into  a  com- 
promise. (Swinfen  v.  Lord  Chelmsford, 
5  Hurl.  &  Norm.  890.) 
R«i««ofi«w  A  physician  cannot  sue  for  payment  of 
his  fees,  or  in  respect  of  medicine  supplied 
by  him,  unless  he  has  expressly  contracted 
for  remuneration.  (Chit.  Con.  516;  Ad. 
Con.  22.) 

If  a  surgeon  or  apothecary  is  guilty  of 
gross  unskilfulness  or  carelessness,  he  is 
entitled  to  no  fees,  but  is  liable  to  an  action, 
as  for  a  tort,  if  the  patient  has  sustained 
any  injury.  (Chit.  Con.  501;  Ad.  Torts, 
251.) 


nm. 
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earner. 


CHAPTER  III. 

CARRIERS,  PASSENGERS,  AND  OWNERS  OF 
LUGGAGE;  INNKEEPERS  AND  GUESTS; 
LODGING-HOUSE  KEEPERS  AND   LODGERS. 

This  subject  might  have  been  treated  of  Pabt  m. 

Ttt   TTT 

under   the  preceding   Title ;    but,  on    the   qj^  uf. 

whole,  it  seemed  more  proper  or  natural  to      

consider  it  in  this  place. 

A  common  carrier  is  one  who  plies  be-  Definition  of 

*^  a  common 

tween  certain  termini,  whether  by  land  or 
by  water,  and  undertakes,  for  a  pecuniary 
remimeration,  to  transport  the  goods  of 
such  as  choose  to  employ  him.  Of  this 
description  are  the  proprietors  of  stage- 
wagons,  coaches  carrying  goods,'  barge- 
owners,  possessors  of  ships  and  boats  en- 
gaged generally  in  the  conveyance  of  goods 
for  hire,  and  canal  and  railway  companies, 
unless  the  Act  constituting  them  limits 
their  liability.  (Sm.  Merc.  Law,  287 ;  Chit. 
&  Tem.  on  Car.  14-18 ;  Selw.  441 ;  Rose. 
422-3  ;  Chit.  Con.  433  ;  Ad.  Con.  485.) 

Every  common  carrier  is  under  a  lesral  Dut^  of 
obligation  to  carry  all  things  belonging  to 


carriers. 
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Part  IIL  the  description  of  articles  which  he  publicly 
Cap.  hi.  profesi^es  to  cany,  and  he  is  bound  to  do  so 
for  anyone  who  is  ready  to  pay  him  (in 
advance,  if  desired)  his  customary  hire  ; 
provided  he  has  room  for  the  things  in  his 
cart  or  carriage,  to  convey  them  in  safety. 
But  he  may,  if  he  pleases,  carry,  under  a 
special  contract  limiting  his  liability,  any- 
thing which  he  does  not  usually  profess  to 
carry.  The  hire  for  such  goods  as  he 
usually  professes  to  carry  must  be  at  a 
reasonable  rate.  (Ad.  Torts,  304 ;  Broom 
Com.  793  ;  2  Ste.  Com.  83-4 ;  Chit.  & 
Tem.  on  Car.  23-5,  60,  77-80;  1  Selw. 
441;  Rosa  423;  Chit.  Con.  433-4;  Ad. 
Con.  485-6.) 

Every  common  carrier  of  passengers  with 
luggage  is  bound  to  carry  for  them  such 
things  as  are  usually  taken  as  luggage  by 
persons  travelling.  But  he  is  not  bound  to 
carry  articles  of  another  kind,  such  as  mer- 
chandise, unless  he  professes  to  carry  them, 
or  unless  the  traveller  tenders  or  is  ready 
to  pay  the  customary  hire  for  them.  And 
a  carrier  has  a  right  to  limit  the  weight 
and  bulk  of  that  which  he  professes  to  carry. 
(AA  Torts,  304  ;  1  Selw.  441 ;  Chit.  & 
Tem.  on  Car.  282-3,  286 ;  Rose.  435.) 
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It  is  the  duty  of  a  common  carrier  to  take  Part  III. 
proper  care  of  the  goods  he  carries,  and  to  cxp.  m. 
make  a  safe  delivery  of  them  to  the  consignee 
or  some  person  expressly  or  impliedly  au- 
thorised by  him  to  receive  them ;  and  to 
make  such  delivery  at  the  time  agreed,  or, 
in  the  absence  of  any  stipulation  in  that 
respect,  within  a  reasonable  time*  (Sm. 
Merc.  Law,  288 ;  Ad.  Torts,  319  ;  1  Selw. 
441 ;  Chit.  &  Tem.  on  Car.  34,  86,  89,  91, 
291 ;  Rose.  423.) 

At  common  law  a  carrier  is  in  the  nature  Responsi- 
bility of  car- 

of  an  insurer  of  the  goods  he  carries,  though  ^^^^ 
not  of  the  persons  of  passengers.  And  the 
law,  independently  of  any  contract,  renders 
every  common  carrier  responsible  for  loss 
of  the  goods  by  any  cause,  except  the 
negligence  of  the  owner,  or  an  inherent 
defect,  or  acts  of  God,  or  acts  of  enemies 
of  the  Queen,  even  for  loss  by  robbeiy .  By 
the  term  '  act  of  God,'  is  meant  something 
independent  of  the  act  of  man;  such  as 
storms,  gusts  of  wind,  lightning,  inunda- 
tions, sudden  death  or  illness,  and  inevi- 
table accidents  not  resulting  from  human 
agency.  If  the  danger  or  the  accident  has 
been  occasioned  otherwise  than  by  the 
negligence   of  the  owner,  or  an  inherent 
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Pabt  m.  defect,  or  the  act  of  God,  or  the  act  of  the 

Tit.  m. 

Cap.  m.  Queen's  enemies,  the  carrier  is  responsible 
for  the  non-delivery  of  the  goods,  although 
the  danger  or  accident  may  have  been  un- 
avoidable, and  there  may  have  been  no 
negligence  on  his  part.  (Ad.  Torts,  306-7 ; 
Broom  Com.  791-2  ;  Chit.  &  Tem.  on  Car. 
34j-4!4i,  154;  2  Ste.  Com.  83;  Selw.  442, 
444  ;  Rose.  423,  435  ;  Chit.  Con.  435,  439 ; 
Ad.  Con.  495.) 

A  common  carrier  of  passengers  only, 
who  receives  occasionally  and  gratuitously, 
and  at  his  own  option,  some  article  of 
luggage  for  the  accommodation  of  a  pas- 
senger, is  only  answerable  as  a  gratuitous 
bailee  of  such  articles,  and  not  as  a  common 
carrier  of  goods.  This  is  the  case  with  an 
omnibus  proprietor.  (Ad.  Torts,  308 ;  Chit. 
Con.  433.) 

If  things  are  intrusted  to  a  common  car- 
rier, which,  from  their  intrinsic  value  or 
their  destructible  nature,  require  peculiar 
care,  but  the  carrier  is  not  apprised  of  that 
fact,  he  is  bound  only  to  take  that  ordinary 
care  of  the  things  which  their  general  ap- 
pearance seemed  to  require.  (Ad.  Torts, 
309 ;  Chit.  &  Tem.  on  Car.  10,  49,  50.) 

If  a  person  employs  a  carrier  to  convey  a 
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dangerous  article,  he  is  bound  to  acquaint  Fast  m. 

.  .  Tit.  m 

the  carrier  with  the  dangerous  nature  of  the  cap.  m. 
article  :  otherwise  he  will  be  amenable  for 
any  accident  arising  from  it  to  the  carrier 
or  those  who  are  concerned  in  the  carriage 
of  it.  {Farrant  v.  Barnes,  11  Scott,  553.) 
In  consequence  of  the  Carriers  Act,  11 
Geo.  IV.  &  1  WilL  IV.  c  68,  no  common 
carrier  by  land  is  liable  for  the  loss  of,  or 
injury  to,  gold  or  silver,  plated  articles, 
precious  stones,  jewellery,  watches,  clocks, 
trinkets,  bills,  notes,  securities,  stamps, 
maps,  writings,  pictures,  glass,  china,  silks, 
furs,  or  lace,  when  the  value  exceeds  10?. ; 
unless  the  value  and  nature  of  such  articles 
has  been  expressly  declared  at  the  time  of 
delivery  to  the  carrier,  and  the  increased 
charge  for  care,  notified  in  the  office  of  such 
carrier,  or  an  engagement  to  pay  it,  shall 
have  been  accepted  by  the  person  receiving 
the  parceL  This  Act,  however,  does  not 
protect  any  such  common  carrier,  when  he 
does  not  notify  or  does  not  demand  the 
inci'eased  charge ;  nor  does  it  protect  him 
from  liability  to  answer  for  loss  or  in- 
jury resulting  from  his  own  misfeasance, 
or  from  the  felonious  acts  of  any  ser- 
vant in  his  employ,  or  protect  the  servant 
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Part  III.  himself  from  any  liability  ex  delicto.  The 
Cap.  III.  carrier  must,  if  required,  give  a  receipt 
for  the  amount  paid  for  the  carriage.  But 
he  is  not  concluded,  as  to  the  value  of  any 
parcel,  by  the  value  declared.  (Broom 
Com.  794 ;  2  Ste.  Com.  85  ;  Chit.  &  Tem. 
on  Car.  47-8,  56;  Selw.  447-9;  Rose. 
427-8;  Ad.  Con.  489,  490;  Chit.  Con. 
444-8;  11  Geo.  IV.  &  1  WiU.  IV.  c.  68. 
s.  1-3,  8,  9 ;  Behrens  v.  Great  Northern 
Railway  Co.,  6  Hurl.  &  Norm.  366.) 

Carriers  cannot,  by  a  public  notice,  limit 
their  liability  at  common  law  to  answer  for 
the  loss  of  any  articles  other  than  those 
enumerated  in  the  Carriers  Act.  (Sm.  Merc. 
Law,  291  ;  2  Ste.  Com.  84 ;  Ad.  Torts,  310  ; 
Chit.  &  Tem.  on  Car.  60,  63, 77,  79  ;  1  Selw. 
448  ;  Rose.  424,  428  ;  Ad.  Con.  491 ;  Chit. 
Con.  448 ;  11  Geo.  IV.  &  1  WiU.  IV.  c.  68. 
s.  4.) 

A  carrier  may,  however,  enter  into  a  spe- 
cial contract  limiting  his  liability  as  to  the 
carriage  of  such  articles  as  he  does  not  pub- 
licly profess  to  carry,  or  such  as  are  attended 
with  peculiar  inconvenience  or  risk  (such 
as  living  animals,  alabaster,  toys,  furniture, 
&c.) ;  and  by  such  contract  he  may  even 
throw  the  entire  risk  on  the  owner,  not- 
withstanding the  negligence  of  himself  or 
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his  servants.     (Chit.  &  Tern,  on  Car.  60,  PaktHI. 

^  Tit.  ni. 

63,  77-80;  Selw.  450;  Sm.  Merc.  Law,  Cap.  m. 
293  ;  AA  Con.  486, 491-6  ;  Chit.  Con.  435  ; 
Rose.  424;  11  Geo.  IV.  &  WilL  IV.  c. 
68,  s.  6.)  And  a  carrier  may  enter  into  a 
special  contract  as  to  the  carriage  of  articles 
of  the  value  of  upwards  of  lOZ.,  at  the  ordi- 
nary rate,  and  on  the  terms  of  a  limited 
responsibility.  (Ad.  Torts,  314-5  ;  Chit.  & 
Tem.  on  Car.  77 ;  Chit.  Con.  448.) 

S^ilway  and  canal  companies  are  liable 
for  loss  or  injury  occasioned  by  the  negli- 
gence or  default  of  such  companies  or  their 
servants,  notwithstanding  any  notice,  con- 
dition, or  declaration,  made  or  given  by  such 
companies,  contrary  thereto,  or  limiting 
such  liability.  The  company,  however, 
may  make  such  conditions  as  to  receiving, 
forwarding,  and  delivering  goods  or  animals 
as  the  court  or  judge  before  whom  any 
question  relative  thereto  is  held,  may  deem 
just  and  reasonable.  And  the  company 
will  not  be  answerable  in  more  than  a  cer- 
tain sum  for  certain  animals,  unless  notice 
be  given  that  they  are  of  higher  value,  and 
an  inci'eased  sum  be  paid  for  them.  No 
special  contract  between  the  company  and 
any  other  party  will  be  binding  upon  them, 
unless  signed  by  him  or  by  the  person  de- 
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PAKTin.  livering  the  property.     (Sm.  Merc.   Law, 
cl^'.m  294-6;  AA  Torts,  317;  Ohit.  &  Tern,  on 

Car.  70-2,  79  ;  Ad.  Con.  496-7 ;  Chit.  Con. 

435-7,  448,  449 ;  Eosc.  430-1  ;  17  &  18 
Vict.  c.  31.  s.  7.  See  Harrison  v.  Lond., 
Brighton,  &c.,  R  Co,,  2  Best  &  Sm.  122 ; 
Oarton  v.  Bristol  &  Exeter  R.  Co.,  1  Best 
&  Sm.  ]12;  Beal  v.  South  Devon  R.  Co., 
5  Hurl.  &  Norm.  876 ;  Levds  v.  G.  W.  R. 
Co.,  Id.  867.) 

When  a  common  carrier  receives  a  parcel 
addressed  to  a  place  beyond  the  limits  of 
his  customary  journey,  and  he  does  not  ex- 
pressly limit  his  responsibility  to  his  cus- 
tomary journey,  he  is  responsible  for  the 
whole  distance,  though  he  may  have  for- 
warded the  goods  by  another  carrier.  And 
this  rule  applies  to  railways.  (Ad.  Torts, 
320 ;  Chit.  &  Tern,  on  Car.  23,  88,  128 ; 
Kosc.  426 ;  Ad.  Con.  499.) 
Jtetponrt-  Every  carrier  of  passengers  for  hire  is 
p!uM«i^n.  answerable  for  the  least  want  of  fore- 
thought, skill,  or  care  in  himself  or  his  ser- 
vants and  agents,  and  for  any  accident 
arising  from  the  defectiveness  of  his  con- 
veyance, horses,  or  equipments,  but  not  for 
unforeseen  misfortunes  which  forethought, 
skill,  and  care  could  not  have  prevented,  or 
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which  arose  immediately  from  the  fault  of  Paet  HI. 

Tit  in 

the  passenger  himself    (Ad.  Torts,  238-40  ;   qj^  uf 

Chit.  &  Tem.  on  Car.  256-8,  264-8 ;  Chit. 

Con.  451-3;  Ad.  Con.  483.) 

If  the  driver  of  a  railway  engine  drives  Responsi- 

•^         f  ^         bUityofrail- 

at  a  dangerous  speed,  or  any  accident  arises  p^j^JJ" 
from  the  defectiveness  of  the  engines,  car-  SSdem. 
riages,  rails,  or  works,  or  from  negligence 
or  unskilfulness,  or  the  want  of  anything 
necessary  for  the  safety  of  the  passengers, 
the  railway  company  is  responsible  for  all 
damages  and  injuries  which  the  passengers 
sustain.  (Ad.  Torts,  239-40  ;  Chit.  &  Tem. 
on  Car.  257.) 

Railway  companies   are   responsible  for  Responsu 
the  conduct  of  their  servants  in  regard  to  ^l^^' 
passengers'  luggage,   and  for  its  safe  de-  *"^*^'^* 
livery  into  the  hands  of  the  passenger  or 
his  agent  or  servant,  unless  they  are. ex- 
pressly exempted  by  their  special  Acts  of 
Parliament.      Thus,  the  company  are  re- 
sponsible for  luggage  delivered  to  one  of 
their  servants  that  it  may  be  labelled  and 
placed  in  the  luggage  van,  and  for  luggage 
openly  taken  by  a  passenger  into  the  same 
carriage  with  himself ;  and  the  company's 
responsibility  will  continue  until  the  por- 
ters have  placed  the  luggage,  at  the  end  of 
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Part  in.  the  joumey,  on  the  vehicles  by  which  it  is 
Cap.  III.  to  be  taken  away,  unless  the  passenger  ac- 
cepts  a  shorter  delivery,  or  the  porter  was 
specially  employed  by  the  passenger  to  con- 
vey the  luggage  to  the  vehicle.  (Ad.  Torts, 
322 ;  Broom  Com.  803-4 ;  Chit.  &  Tern,  on 
Car.  287 ;  1  Selw.  445  ;  Kosc.  426  ;  Ad. 
Con.  495;  Chit.  Con.  440.) 

If  a  passenger  by  rail  takes  with  him 
articles  which  are  not  personal  luggage, 
and  the  company  are  not  paid  for  carrying 
them,  and  their  servants  are  not  aware  of 
their  nature,  the  company  are  not  respon- 
sible for  the  articles,  if  lost.  (Cahill  v. 
London  &  North-western  Railway  Co., 
10  Scott,  154;  13  Scott,  818;  Belfast  &c. 
Railway  Co,  v.  Keys,  9  H.  L.  556.) 

And  for  articles  deposited  in  their  cloak 
room,  a  railway  company  are  not  responsible, 
as  common  carriers,  but  as  ordinary  bailees, 
subject  to  the  terms  of  their  printed  no- 
tices. {Van  Toll  v.  South-eastern  Railway 
Co.,  12  Scott,  75.) 
Duty  of  a  A  commou  ferryman  is  answerable  for 

ferryman.  «^ 

any  neglect  in  providing  proper  means  for 
the  safe  transit  of  persons,  and  their  car- 
riages, horses,  and  goods.  (Ad.  Torts, 
324.) 
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The  owner,  whether  he  is  consignor  or  Part  III. 

Tit  in 
consignee,  is  generally  the  person  to  sue  the   cap.  III. 

carrier  for  the  loss  or  injury  of  the  goods.  ^^  7 

(Ad.  Con.  503;  Ghit.  Con.  449,  450.)  «^er!°""* 

A  common  innkeeper  is  one  who  pro-  Definition  of 

*■  -^  an  innkeeper. 

fesses  to  supply  lodgings  and  provisions  for 
the  night,  for  all  comers  who  are  ready  to 
pay  for  it,  by  whatsoever  name  his  esta- 
blishment may  be  designated.  But  a  person 
who  professes  to  let  private  lodgings  only, 
or  to  supply  provisions  only,  is  not  an 
innkeeper.  (Ad.  Torts,  326;  2  Selw. 
1367;  2  Ste.  Com.  83;  Rose.  436;  Chit. 
Con.  430  ;  Ad.  Con.  378-9.) 

A  common  innkeeper  is  bound  to  afford  Duty  of  an 

*■  innkeeper. 

.  such  accommodation  as  he  possesses  for  all 
persons,  and  for  the  horses  and  goods  of 
all  persons,  who  are  ready  to  pay  the  cus- 
tomary charges,  and  are  not  intoxicated,  or 
guilty  of  impropriety  of  conduct,  or  suffer- 
ing under  a  contagious  or  infectious  disease ; 
and  if  he  does  not,  he  is  liable  to  an  action 
for  damages,  and  also  to  an  indictment. 
But  he  is  not  bound  to  receive  the  goods 
of  a  person  who  merely  desires  to  use  the 
inn  as  a  place  of  deposit.  (Ad.  Torts,  325- 
6 ;  2  Ste.  Com.  83 ;  Rose.  436  ;  Chit.  Con. 
431  ;  Ad.  Con.  378-9.) 
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Pabt  in.      An  innkeeper  is  responsible  for  the  goods 

Gap  m   ^^  ^^y  person  who  puts  up  at  his  inn  as 

a  guest,  wh^i  they  are  damaged,  stolen,  or 

^[Jg^"^f  lost;    unless  he  proves  that  the  loss   or 

"**"  '^'  damage  was  attributable  to  the  guest  him- 
self, or  to  the  act  of  God,  or  to  vis  major, 
and  was  not  attributable  to  any  negligence 
on  his  part.  (Ad.  Torts,  327-32  ;  2  Ste. 
Com.  82 ;  Broom  Com.  789 ;  1  Sm.  L.  C. 
106-8 ;  Jones  Bail.  94 ;  2  Selw.  1367 ;  Hose. 
436 ;  Chit.  Con.  430-1 ;  Morgan  v.  Ravey, 
6  Hurl.  &  Norm.  265  ;  Day  v.  Bather,  2 
Hurl.  &  Colt.  14.) 

But  if  a  guest  negligently  leaves  money 
or  valuables  in  rooms  of  common  resort,  the 
innkeeper  is  not  responsible  for  their  safety. 
(Ad.  Torts,  331 ;  1  Sm.  L.  C.  107-8 ;  Rose. 
436.) 

If  an  innkeeper  takes  charge  of  goods 
for  a  person  who  is  not  lodging  at  the  inn 
at  all,  or  is  lodging  there  as  a  lodger,  and 
not  as  a  traveller  and  guest,  the  innkeeper 
is  only  responsible  in  the  first  case  as  a 
bailee,  and  in  the  second  case  as  a  lodging- 
house  keeper.  (Ad.  Torts,  331-2 ;  Broom 
Com.  789  ;  1  Sm.  L.  C.  109.) 

stotutory  ^       And  by  the  stat.  26  &  27  Vict.  c.  41,  *  No 

limitation  of  *^  ' 

liability.       innkeeper  shall,  after  the  passing  of  this 
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Act,  be  liable  to  make  good  to  any  guest  of  Pabt  III. 

fll__     TTT 

such  innkeeper  any  loss   of  or  injury  to   Cap.  in. 
goods  or  property  brought  to  his  inn,  not     7 
being  a  horse  or  other  live  animal,  or  any  SSbte fwio^s, 

_.    .    .  ,r         ,  .  &c.  beyond 

gear  appertainmg  thereto,  or  any  carnage,  ao/.  except  m 

^  o      certain  cases. 

to  a  greater  amount  than  the  sum  of  30Z.,  ex- 
cept in  the  following  cases ;  (that  is  to  say,) 
(1.)  Where  such  goods  or  property  shall 
have  been  stolen,  lost,  or  injured,  through 
the  wilful  act,  default,  or  neglect  of  such 
innkeeper  or  any  servant  in  his  employ : 
(2.)  Where  such  goods  or  property  shall 
have  been  deposited  expressly  for  safe 
custody  with  such  innkeeper:  provided 
always,  that  in  the  case  of  such  deposit  it 
shall  be  lawful  for  such  innkeeper,  if  he 
think  fit,  to  require,  as  a  condition  of  his 
liability,  that  such  goods  or  property  shall 
be  deposited  in  a  box  or  other  receptacle, 
fastened  and  sealed  by  the  person  depositing 
the  same '  (s.  1). 

'  If  any  innkeeper  shall  refuse  to  receive  obligation  to 

•^  receive  oro" 

for  safe  custody,  as  before  mentioned,  any  gSSsfor 
goods  or  property  of  his  guest,  or  if  ejij*^^^'"^^' 
such  guest  shall,  through  any  default  of 
such  innkeeper,  be  unable  to  deposit  such 
goods  or  property  as  aforesaid,  such  inn- 
keeper shall  not  be  entitled  to  the  benefit 
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PARTin.  of  this  Act  in  respect  of  such  goods  or 
clp.m.  property' (s.  2). 

Noti";rrf,        'Every  innkeeper   shaU  cause   at  least 

ioMplc^ui-  one  copy  of  the  first  section  of  this  Act, 

^  **    *       printed  in  plain  type,  to  be  exhibited  in  a 

conspicuous  part  of  the  hall  or  entrance  to 

his  inn,  and  he  shall  be   entitled  to  the 

benefit  of  this  Act  in  respect  of  such  goods  or 

property  only  as  shall  be  brought  to  his  inn 

while  such  copy  shall  be  so  exhibited '  (s.  3). 

Damages  u        In  actious  affaiust  common  carriers  for 

actions  ^ 

cfJrimand   rcfusiug  to  Carry  a  passenger  or  goods,  or 

innkeepers,      n         t    i  •         i   i*         •  i  •       • 

for  delay  in  delivering  goods,  or  against 
innkeepers  for  refusing  to  provide  accommo- 
dation, substantial  damages  are  recoverable 
for  the  injury  to  the  plaintiffs  right ;  and 
if  he  has  been  put  to  expenses  in  conse- 
quence of  the  refusal  or  delay,  all  such 
expenses  are  also  recoverable.  And  special 
damages  may  be  claimed  for  more  than 
ordinary  injury  arising  from  the  refusal  or 
delay,  unless  the  plaintiff,  though  he  knew 
that  such  injury  might  arise,  did  not  warn 
the  carrier  or  innkeeper  of  it.  (Ad.  "i^orts, 
342-3;  Ad.  Con.  379;  Chit.  &  Tem.  on 
Car.  56  ;  Rose.  434.) 
SJ^StoMof  There  is  an  implied  warranty  on  the 
keepere aSd^  part  of  Dcrsons  who  let  famished  houses  or 

lodgers.  ^  ^ 
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lodgings,  that  they  are  reasonably  fit  for  Part  III. 
oocupation;  and,  unless  otherwise  agreed,  cap.IIL 
such  persons  are  under  an  obligation  to 
supply  and  permit  the  use  of  such  things 
as  are  necessary  for  the  oocupation  of  such 
houses  or  lodgings.  (A4  Con.  375-6 ; 
Woodf  173-4.) 

The  occupier  of  a  furnished  house  or  wear  and 

^  tear. 

lodgings  is  not  responsible  for  deterioration 
by  ordinary  wear  and  tear,  in  the  reason* 
able  use  of  the  property  of  the  landlord  or 
lodging-house  keeper.     (Ad.  Con.  377.) 

A  lodffing-house  keeper  is  bound  to  take  Responw- 
that  degree  of  care  for  the  protection  of  his  i^"^****"*^ 
house  and  of  the  property  of  his  lodgers  in 
it,  and  to  use  that  degree  of  caution  in  the 
choice  of  his  servants,  which  a  prudent 
housekeeper  would  ordinarily  take  and  use. 
But  having  done  this,  he  is  not  responsible 
for  the  loss  of  the  property  of  his  lodgers, 
even  by  the  theft  of  his  own  servants,  un- 
less it  has  been  delivered  over  to  him  for 
safe  custody.  (Ad  Con.  376;  Ad.  Torts, 
333  ;  Broom  Com.  790 ;  Woodf.  174.) 

If  furnished  houses  or  apartments  are  Bug«. 
infested  with  bugs,  the  tenant  or  lodger 
may  leave  without  paying  rent.    (Ad.  Con. 
375-6.) 

B 
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Pakt  in.      The  goods  of  the  lodger  may  be  distrained 

Cap.  III.  for  the  rent  of  the  lodgings.    (Ad.  Con. 

Dirt^iiilig    377  ;  Woodf.  173,  377.) 

todg^?'  The  duration  of  the  tenancy  in  the  case 

te^^  bi*    of  lodgings  ordinarily  corresponds  with  the 

lodgings.       time  for  the  payment  of  rent :  so  that,  for 

example,  if  the  rent  is  payable  weekly,  the 

presumption  is  that  the   hiring'  is  for  a 

week.    (Ad.  Con.  377.) 

Notice  to  quit      If  the  tenaucv  is  for  a  definite  period, 

lodgmgt.  ,  •'  JT  » 

as  for  a  month  or  a  week,  no  notice  to  quit 
is  necessary.  But  if  the  tenancy  is  from 
month  to  month,  a  month's  notice  is  neces- 
sary ;  if  from  week  to  week,  a  week's 
notice  is  necessary.  (Ad.  Con.  377;  Wood£ 
174.) 
General  law       Lodgcrs  aTc  in  general  subject  to  the 

sat  to  lodgeri.  ^  o  •' 

same  rules  as  other  tenants.    (Woodf.  171) 


PART  rv. 

OF  THE  ENFORCEMENT  OF  PRIVATE    RIGHTS    AND 

THE  REDRESS  OF.  AND  PROTECTION  FROM. 

PRIVATE  WRONGS  OR  CIVIL  INJURIES. 
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PRELIMINARY  REMARKS. 

Fart  TV.  It  is  a  maxim  that  damnum  absque  injuria 

Dami^     ^  ^^^  actionable. 

abjjue  in.         Damnum  is  such  a  damage,  whether  pecu- 

Damnum,  j^jg^jy  qj.  perceptible,  or  not,  as  is  capable, 
in  legal  contemplation,  of  being  estimated 
by  a  jury. 

Injuria.  Injuria  is  a  legal  wrong,  that  is,  an  act 

or  omission  of  which  the  law  takes  cogni- 
sance as  a  wrong. 

Hence  the  meaning  of  the  maxim  is, 
that  loss  or  detriment  is  not  a  ground  of 
action,  unless  it  is  the  result  of  a  species  of 
wrong  of  which  the  law  takes  cognisance. 

Tnjuriasine       Nor  is  injuria  sine  damno  a  sufficient 

damno.  , 

ground  of  action,  if  damnum  is  understood 
in  the  technical  sense  above  mentioned. 
But  if  damnum  is  taken  in  the  sense  of  an 
actual  perceptible  loss  in  the  particular 
case,  injuria  sine  damno  may  be  a  ground 
of  action.  For  an  action  may  be  main- 
tained for  a  legal  wrong,  though  unaccom- 
panied, in  the  particular   instance,   with 
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any  actual  perceptible  or  appreciable  loss  Part  TV, 
or  detriment. 

Thus,  injuria  sine  damno  will  form  a 
ground  of  action  when  a  private  legal  right 
is  violated^  though  the  violation  of  it  be 
unattended  with  any  actual  perceptible  or 
appreciable  loss  or  detriment  in  the  parti-* 
cular  case.  (See  Broom  Com.  72,  and  cases 
^ven  82-90.) 

The  result  is,  that  there  are  moral  wrongs 
for  which  the  law  gives  no  legal  remedy, 
though  they  cause  great  loss  or  detriment ; 
and,  on  the  other  hand,  there  are  legal 
wrongs  for  which  the  law  does  give  a  legal 
remedy,  though  there  be  only  a  violation 
of  a  private  right,  without  actual  loss  or 
detriment  in  the  particular  case. 

Some  rights  are  founded  in  contract ;  ^J^*^' 
others  are  independent  of  contract.    And  JhS?foun?* 

.   ,        «  •    1    .•  i»  ded  in  con- 

some  wrongs  consist  of  a  violation  of  con-  tract,  and 

o  thote  in*»e- 

tract,  express  or  implied;  others  are  in- JJJJJ'JJ,®^ 
fringements  of  rights,  or  violations  of  duty, 
independent  of  contract.     The  latter  are 
termed  torts.      (Broom  Com.  633,  652-3, 
826-8.) 

The  same  transaction  may  be  a  breach  Tran«actions 

"  which  have  a 

of  contract,  a  tort,  and  a  crime.     And  ac-  SSJo^jflnd* 
cordingly,  when  it  does  not  amount  to  aLpeS!"* 
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PartIV.  felony,  redress  may  be  obtained,  first,  by 
"*"*     an  action  ex  contractu,  when  it  may  be 
viewed  as  a  breach  of  contract ;  or,  se- 
condly, by  an  action  ex  deUcto,  when  it 
may  be  viewed  as  a  tort ;  or,  thirdly,  by 
-  an  indictment,  when  it  may  be  viewed  as 
a  crime.     In  the  first  case,  the  plaintiff  is 
said  to  sue  or  recover  in  contract ;  in  the 
second  case,  in  tort.     (See  Broom  Com. 
652-3,  827.    And  see  p.  384,  infi^) 
Responsi.         Evcry  person  who  does  a  wrong,  is  at 
contequences  least  responsible  for  all  the  mischievous 

ot  tort.  -^ 

consequences  that  might  reasonably  be 
expected  to  result  under  ordinary  circum- 
stances from  such  misconduct.  (Broom 
Com.  667.) 
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TITLE  I. 

I 

OP  THE  ENFORCEMENT  OF  RIGHTS,  AND 
THE  REDRESS  OF  AND  PROTECTION  FROM 
WRONGS,  BY  THE  MERE  ACT  OF  THE 
PARTIES,  OR  BY  THE  MERE  OPERATION 
OF  LAW. 

I.  There  are  three  modes  in  which  private  Pabt  iv. 
injuries  are  prevented  by  a  mere  personal 
act ;  namely,  defence,  stoppage  in  transitu,  Jf  5rong"by" 
and  countermand  of  a  delivery  order  or  wSSTtS!^ 
dock  warrant. 

1.  The  defence,  even  by  force,  of  oneself,  i.Dtfence. 
or  the  mutual  and  reciprocal  defence  of 

such  as  stand  in  the  relations  of  husband 
and  wife,  parent  and  child,  master  and 
servant,  is  a  preventive  couiiie  which  the 
law  allows ;  and  the  breach  of  the  peace 
which  resultB  is  chargeable  upon  him  who 
began  the  affray.  But  care  must  be  taken 
that  the  resistauce  does  not  exceed  the 
bounds  of  mere  defence  and  prevention ; 
for  then  the  defender  would  himself  become 
an  aggressor.  (3  BL  Com.,  quoted  3  Ste. 
Com.  338.) 

2.  Stoppage  in  transitu  is  the  resiunption  fi^jgjgj® 
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Part  IV.  by  a  vendor  of  the  possession  of  goods 

L     which  have  been  transmitted  to,  but  have 

not  yet  come  into  the  actual  or  constructive 
possession  of,  a  purchaser,  who  has  become 
insolvent.  To  be  a  subject  for  stoppage  in 
transitu,  the  goods  must  be  in  the  posses- 
sion of  a  carrier  or  other  forwarding  agent, 
and  not  of  an  agent  for  custody  or  of  the 
purchaser's  own  servant.  The  vendor  is 
not  obliged  to  seize  the  goods  on  the  road. 
Notice  to  the  carrier  or  other  forwarding 
agent  is  suflScient.  (Sm.  Merc.  Law,  553-4», 
559,  562 ;  Tudor  Ca.  on  M.  L.  549 ;  Eosc. 
653-7 ;  Chit.  Con.  391-2,  395  ;  Ad.  Con, 
210-213.) 

3.  Counter-       3.  Whcrc  possessiou  has  not  been  actually 

mand  of  de-  •■•  •' 

OT  dock'*^'  or  constructively  given  under  a  delivery 
warran.  q^^q^  ot  dock  wanunt,  the  vendor  may 
countermand  the  order  or  warrant,  if  the 
purchaser  becomes  insolvent  before  pay- 
ment. (Ad.  Con,  206-8  ,--  1  Sm.  L.  C. 
735.) 
II.  RedreM       11.  Medress  of  private  injuries  by  the 

bytbeactof  ^      ,  **  •' 

the  parties,  qroeve  oct  of  the  paHics  is  of  two  sorts: 
first,  that  which  arises  from  the  act  of  the 
injured  party;  and,  secondly,  that  which 
arises  from  the  joint  act  of  both  or  all  the 
parties. 
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.1.  Of  redress  by  the  act  of  the  injured  PaetIV. 

party,  there  are  several  modes:  recaption      L' 

or  reprisal,  entry  on  lands,  abatement  or  act  of  the  in- 

,  ,  ,  jured  party. 

removal  of  nuisances,  distress,  and  seizure. 

(1)  Recaption  or  reprisal  is  the  recovery,  (i)  Recap- 

tion. 

by  the  axjt  of  the  party  deprived  or  his 
se™ts,of  his  property^goods  orchatteb 
personal,  or  of  his  wife,  child,  or  servant. 
This  personal  recovery  is  allowable,  pro- 
vided it  is  not  effected  in  a  riotous  or 
unnecessarily  forcible  manner,  or  attended 
with  a  breach  of  the  peace  or  a  violation 
of  legal  rights.  If,  therefore,  a  horse  is 
taken  away,  and  the  owner  finds  him  in  a 
common,  a  fair,  or  a  public  inn,  he  may 
lawfully  seize  the  animal;  but  he  cannot 
justify  breaking  open  a  private  stable,  or 
entering  on  the  grounds  of  a  third  person, 
to  take  the  horse,  unless  feloniously  stolen, 
but  must  have  recourse  to  an  action.  (Bl. 
Com.,  quoted  3  Ste.  Com.  338-9  ;  Blades  v. 
Higga,  10  Scott,  713.) 

(2)  A  remedy  of  the  same  kind,  for  in-  (2)  Entry, 
juries  to  real  property,  is  by  entry  on  lands, 
when  another  person,  without  any  right,  has 
taken  possession  of  them  ;  in  which  case  the 
party  entitled  may  make  a  formal  but  peace- 
able entry  on  the  lands,  declaring  that  he 

R  3 
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Fast  IV.  thereby  takes  possession.  He  may  enter  on 
*  _L'  any  part  in  the  same  county,  declaring  it  to 
be  in  the  name  of  the  whole ;  but  if  the 
lands  are  in  different  counties^  he  must  make 
a  distinct  entry  in  each  county.  If,  how- 
ever, a  person  enters  with  a  strong  force  or 
with  violence,  or  if  he  forcibly  detains  after 
a  peaceable  entry,  unless  there  has  been 
three  years'  peaceable  enjoyment  under  such 
entry,  the  magistrate  may  restore  posses- 
sion to  the  party  put  out.  (BL  Com., 
quoted  3  Ste.  Com.  339-40.) 
(3)  Abate-  (3)  AnothcT  spccics  of  remedy  by  the 
nuiMDcw.  mere  act  of  the  party  injured,  is  the  abate- 
ment or  the  removal  of  nuisances,  whether 
public  or  privata  (BL  Com.,  quoted  3  Ste. 
Com.  338  ;  Broom  Com.  224-5.) 

If  a  man  apprehends  that  a  nuisance  will 
be  committed,  he  has  no  right  to  enter  upon 
his  neighbour's  land  to  prevent  it,  but  he 
may  make  a  peaceable  entry  to  abate  and 
put  a  stop  to  an  existing  private  nuisanca 
The  occupier  should,  however,  first  be  re- 
quired to  abate  it  himself,  unless  the  nui- 
sance causes  such  imminent  danger  to  life  as 
to  render  it  unsafe  to  wait  for  its  removal 
by  the  occupier.  And  a  public  nuisance 
c<innot  be  abated  by  a  private  individual ; 


REMEDIES   BY  ACT   OF  PARTIES.  371 

unless  it  injures  him  in  some  peculiar  man-  Past  IY. 
ner,  distinct  from  that  in  which  the  pubUc    ^L^* 
generally  are  affected  by  it ;  in  which  case 
he  may  abate  it  so  far  as  may  be  necessary 
to  the  enjoyment  of  his  own  rights.    (Ad. 
Torts,  99-101 ;  Gibbon,  401 ;  Broom  Com. 

224-7.) 
The  exercise  of  a  limited  right,  when  used  Excessive 

*-'  exercise  of  a 

to  excess  so  as  to  produce  a  nuisance,  may,  ^^^  "«***• 
if  necessary,  be  entirely  stopped,  imtil  con- 
fined within  its  proper  Umits.    (Ad.  Torts, 
101.) 

(4)  Another  mode  of  redress  by  the  mere  (*)  Di3trc«s. 
act  of  the  parties  is  by  distraining.  A  dis- 
tress is  usually  made  either  for  rent  in 
arrear,  or  for  damage  feasant,  that  is,  for 
damage  done.  (Bl.  Com.,  quoted  3  Ste. 
Com.  339.)  On  distress  for  rent  we  have  for  rem. 
already  made  some  remarks. 

An  owner  or  occupier  of  land  may  seize  Dutress  for 

damage 

animals  and  chattels  injuring  or  trespassing  feasant. 
upon  his  land,  and  detain  them  until  a  fair 
compensation  for  the  injury  is  tendered  to 
him,  unless  they  are  under  the  personal  care 
and  the  immediate  control  of  some  one.  But 
he  must  distrain  them  at  the  time,  and  be- 
fore they  leave  his  land.  If,  however,  the 
trespassing  of  cattle  is  owing  to  the  &ult  of 
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Part  IV.  the  owner  of  the  land,  in  not  fencing  where 
Tit  I 

'       he  ought,  and  there  is  no  default  on  the  part 

of  the  persons  in  charge  of  the  cattle,  no 

distress  can  be  made.    (Ad.  Torts,  372-3  ; 

3  Ste.  Com.   841 ;  Gilbert,  24 ;  Singleton 

V.  WiUiamaon,  7  HurL  &  Norm.  410.) 

Tender  of  sufficient  amends  before  the 
distress  makes  the  distress  wrongful;  the 
remedy  for  which  is  by  replevin,  or  action 
for  a  trespass,  or  for  the  wrongful  seizure 
and  conversion  of  the  things.  Tender  of 
sufficient  amends  after  distress,  and  before, 
but  not  after,  the  things  are  impounded 
(that  is,  put  into  a  place  of  security)  for  the 
purpose  of  the  distress,  makes  the  detainer 
wrongful,  for  which  an  action  will  lie  for 
the  detention  of  the  goods.  The  demand  of 
an  exorbitant  sum  for  a  compensation  does 
not  exempt  the  person  whose  goods  ar^ 
seized  from  the  necessity  of  tendering  a 
proper  compensation.  (Ad.  Torts,  365, 
374-^,  379;  Tomlin;  Wharton;  Bosc. 
730  ;  Singleton  v.  WiUia/mson,  7  Hurl,  & 
Norm.  747.) 

Persons  impounding  animals  must  feed 
them,  and  may  either  recover  from  the 
owner  not  more  than  double  the  value  of 
the   food,  or,  after  seven  days,  and  after 
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three  days'  further  public  notice,  may  sell  Part  iv. 

them,  or  one  or  some  of  them,  as  may  be      L 

necessary,  to  defray  the  cost  of  their  food. 
(5  &  6  WiU.  IV,  c.  59;  12  &  13  Vict.  c. 
92  ;  17  &  18  Vict.  c.  60.) 

A  commoner  may  distrain  the  beasts  of  a 
stranger ;  because  there  is  no  colour  of  right 
for  the  act  of  the  stranger  in  putting  them 
on  the  common.  But  he  cannot  distrain  the 
beasts  of  another  commoner ;  because  ther^ 
is  a  colour  of  right  for  the  act  of  such  other 
commoner.  If^  however,  one  commoner  pits 
more  cattle  on  the  common  than  he  ought, 
he  is  liable  to  an  action  by  one  or  more  of 
the  other  commoners.  (Ad.  Torts,  62 ; 
Gilbert,  21.) 

(5)  The  seizing  of  heriots,  when  due  on  w  seiiing  or 
the  death  of  a  tenant,  and  of  certain  things  ^  fgf„S?gl 
said  to  lie  in  franchise,  as  waifs,  wrecks, 
estrays,  is  another  species  of  self-remedy 
analogous  to  distress  for  rent.     (BL  Com., 
quoted  3  Ste.  Com,  362.) 

2.  In  addition  to  these  remedies  by  the  i  Redreuby 

•^  the  joint  act 

mere  act  of  the  party  injured,  there  are  two  »'**>*  p"^*«»- 
remedies  by  the  joint  act  of  both  or  cM  the 
parties;  namely,  accord  and   satisfaction, 
and  arbitration.    (Bl.  Com.,  quoted  3  Ste. 
Com.  353.) 
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Part  IV.      (1)  Accord  is  an  asreement  between  the 

Tit  I 

L*    party  injuring  and  the  party  injured,  that 

indt!S2bc-  the  party  injuring  shall  make  satisfia>ction  to 
"-  the  injured  party,  by  doing  something  in 

lieu  of  some  other  thing  which  the  former 
had  failed  to  do ;  and  satisfaction  is  the 
fulfilment  of  such  agreement.  (3  Ste.  Com. 
853 ;  Wharton.) 
(t)  Arutn-  (2.)  Arbitration  is  the  determination  of 
a  matter  in  dispute  by  a  person  or  persons 
appointed  for  that  purpose.  In  some  cases, 
a  single  arbitrator  is  appointed :  in  other 
cases,  two  or  more  arbitrators  are  ap- 
pointed ;  and  it  is  provided  that,  if  they 
should  not  agree,  another  person  shall  be 
called  in,  as  umpire,  to  whose  sole  judgment 
the  matter  shall  be  referred. 

The  decision  in  any  of  these  cases  must 
be  in  witing,  and  is  caUed  an  award. 
Though  the  submission  to  arbitration  may 
be  by  word  or  by  deed  or  writing,  yet, 
these  being  revocable  in  their  nature,  it 
became  the  practice  to  enter  into  mutual 
bonds,  with  condition  under  a  penalty  to 
stand  to  the  award  or  arbitration.  (6L 
Com.,  quoted  3  Ste.  Com.  354-6.) 

Real  property  cannot  pass  by  a  mere 
award ;  but  an  arbitrator  may  award  a  con- 


AEMEDIES  BT  ACT  OF  PABTIES.  375 

veyance  or  release  of  real  estate,  and  it  will  Pakt  iv. 

Tit  I 

be  a  breach    of  the  arbitration  bond  to      L* 

refuse  compliance. 

The  parties  may  agree  that  thek  submis- 
sion  of  a  matter  which  is  the  subject  of  an 
action  or  suit,  shall  be  made  a  rule  of  any 
of  the  Courts  of  Record,  and  may  insert 
such  agreement  in  their  submission  or  pro- 
raise  or  in  the  condition  of  the  arbitration 
bond.  And  where  the  subject-matter  of  an 
action  involves  matters  of  account  which 
cannot  be  conveniently  tried  in  the  ordi- 
nary way,  the  Court  or  Judge  may  order  it 
to  be  referred,  either  to  an  arbitrator  ap^ 
pointed  by  the  parties,  or  to  an  officer  of 
the  Court  If  an  award  has  been  obtained 
by  imdue  means,  or  the  arbitrators  or  um- 
pire have  been  guilty  of  misbehaviour,  it 
may  be  set  aside ;  but,  unless  set  aside,  an 
award  is  final  and  conclusive,  and,  upon  an 
action  or  other  proceeding  to  enforce  it,  no 
objection  to  its  validity  can  be  made,  ex- 
cept in  respect  of  a  defect  on  the  face  of 
the  award  itself.  And  after  the  submission 
has  been  made  a  rule  of  Court,  a  party 
disobeying  the  award  may  be  punished  as 
for  a  contempt  of  Court,  unless  it  be.  set 
aside.  (3  Ste.  Com.  356-8 ;  9  &  10  WilL  III. 
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Part IV.  c  15. ;  17&  18  Vict  a  125.  s.  3,  6  ;  21  &  22 

"'       Vict,  c  74  8.  5.) 
III.  RedreM      III.   The  remedies  for  private  wrongs 

by  the  opera-  "^  ^  ^ 

lionoruw.  effected  by  the  mere  operation  of  law  are 
two ;  retainer  and  remitter. 

1.  Retainer.  1.  Retainer  is  the  retaining  or  paying 
himself,  by  a  creditor  who  is  executor  or 
administrator  to  his  debtor.  The  law  allows 
such  creditor  to  retain  so  much  as  will  pay 
himself,  before  paying  any  other  creditors 
whose  debts  are  of  equal  degree;  on  the 
ground  that  the  executor  or  administrator 
cannot,  without  an  apparent  absurdity, 
commence  a  suit  against  himself,  as  repre- 
sentative of  the  deceased,  to  recover  that 
which  is  due  to  him  in  his  private  capacity. 
(BL  Com.,  quoted  3  Ste.  Com.  359.) 

8.  Remitter.  2.  Remitter  takes  place  where  he  who 
has  the  right  of  entry  on  land,  but  is  out  of 
possession,  afterwards  obtains  the  posses- 
sion of  the  land  by  some  subsequent  and  of 
cotirse  defective  title ;  in  which  case  he  is 
remitted  or  sent  back,  by  operation  of  law, 
to  his  ancient  and  more  certain  title.  The 
possession  which  he  has  gained  by  a  bad 
title  is,  ipso  facto,  annexed  to  his  own 
inherent  good  one;  because  otherwise  he 
who  has  the  right  would  be  deprived  of  all 
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remedy ;  for,  as  he  himself  is  in  possession  Pabt  IV. 

of  the  land^  there  is  no  other  person  upon     1 ' 

whom  he  can  make  entry.     (3  Ste.  Com. 
360-1;  Tomlin.) 
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TITLE   11. 

OF  THE  ENFORCEMENT  OF  RIGHTS,  AND  THE 
REDRESS  OF  WRONGS,  AND  PROTECTION 
FROM  WRONGS,  BY  THE  COURTS  OF 
COMMON  LAW. 


CHAPTER  I. 

OF  THE  DIFFERENT  COURTS. 

Pabt  IV.  It  is  not  proposed  to  treat  of  the  consti- 

Tit  TI 

Cap.  I.    tution,  pleadings,  or  practice  of  the  various 
ciMiiiiortion  Courts.   But  it  may  be  useful,  in  this  place, 
fe^nuoouru.  to  enumerate  and    classify  the    different 
Courts,  before  we  proceed  to  speak  of  the 
interposition  of  the  Courts  of  Common  Law. 
The  Courts,  then,  may  be  divided  into 
three  classes :  1.  Courts  of  general  jurisdic- 
tion.     2.  Courts  of  peculiar  jurisdiction. 
8.  Courts  of  local  jurisdiction. 

1.  Some  of  the  Courts  of  general  jurisdic- 
tion are  Courts  of  Law ;  others  are  Courts 
of  Equity ;  others  are  Courts  both  of  Law 
and  Equity. 
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The  Courts  of  Law  are  the  Court  of  Ex-  Pam  iv. 

Tit.  IT. 

chequer,  the  Court  of  Common  Pleas,  which  cap.  i. 
is  sometimes  called  the  Court  of  Common 
Bench,  the  Court  of  Queen's  Bench,  the 
Courts  of  Assize  and  Nisi  Prius,  and  the 
Court  of  Exchequer  Chamber,  which  is  a 
Court  of  Appeal. 

The  Court  of  Chancery  has  also  a  juris- 
diction at  law  in  some  few  matters.  And 
the  House  of  Lords  is  the  Supreme  Court 
of  Appeal  at  Common  Law. 

•Formerly  the  Court  of  Exchequer  had 
general  equitable  jurisdiction ;  but  now  the 
only  Courts  of  Equity  of  general  jurisdiction 
are  the  Court  of  Chancery  and  the  House 
of  Lords,  which  is  the  Supreme  Court  of 
Appeal  in  Equity,  as  well  as  at  Law. 

2.  The  Courts  of  peculiar  jurisdiction  are 
the  Court  of  Bankruptcy,  the  Court  of  Pro- 
bate, the  Court  for  Divorce  and  Matrimonial 
Causes,  the  Ecclesiastical  Courts,  and  the 
Admiralty  Court;  and  to  this  class  may 
also  be  referred  the  Judicial  Committee  of 
the  Privy  Council,  which  is  chiefly  an  Ap- 
pellate Court  in  colonial,  ecclesiastical,  and 
maritime  causes.  The  Court  Military  or 
Court  of  Chivalry  has  fallen  into  disuse. 

3.  The  Courts  of  local  jurisdiction  now 
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Part  FV.  practically  subsisting  are  the  County  Courts, 

XlT   II> 

Cap.  I.  *t®  Court  of  the  Duchy  Chamber  of  Lan- 
caster,  the  Couris  of  the  Counties  Palatine 
of  Lancaster  and  Durham,  the  Court  for  the 
Stannaries  of  Cornwall  and  Devon  for  the 
administration  of  justice  among  the  miners; 
the  Borough  Courts,  that  is,  the  various 
Courts  of  limited  jurisdiction  held  in  Lon- 
don and  other  cities  and  boroughs,  and  the 
University  Courts.  (As  to  each  of  these 
several  Courts,  see  3  Ste.  Com.  And  see  an 
elaborate  Tq»bular  View  of  all  the  Courts 
in  England  and  Wales,  for  the  recovery  of 
debts,  in  Trowers  Law  of  Debtor  and 
Creditor.) 
kSS**oduS5^  In  the  following  pages,  we  shall  limit 
fiito5lta»"**  ourselves  to  the  subject  of  the  interposition 
confined.  of  the  Courts  of  Common  Law  of  general 
jurisdiction,  and  of  the  County  Courts, 
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CHAPTER  II. 

OF  THE  INTEBPOSITION  OF  THE  COURTS  OF 
COMMON  LAW  OP  GENERAL  JURISDICTION. 

With  the  exception  of  their  criminal  juris-  Pakt  IV. 

...  Tit  n 

diction,  and  their  administration  of  the  law  c^*  jl 
of  real  property,  and  the  jurisdiction  of  the  of  ^Jhituie 
Court  of  Exchequer  in  matters  of  revenue,  th? cSSmon 

Law  Courts 

the  whol^  business  of  our  Common  Law«>n«*»^' 
Courts  may  be  arranged  under  two  heads 
— Contracts  and  Torts.     (Sm.  Con,  1.) 


Section  I. 

Of  Actions  generaUy. 
An  action  is  the  ordinary  mode  of  en-  An  acuon 

"^  defined.  , 

forcing  a  legal  private  right,  or  of  redress- 
ing a  legal  private  wrong,  in  a  Court  of 
Common  Law. 

Where  the  law  requires  the  performance  where  an 

■-  ^  acdon  may  be 

of  an  act  for  the  benefit  of  another,  or  forbids  ™«^*^«*- 
that  which  may  prejudice  another,  though 
the  law  give  no  action  expressly,  yet  the 
party  injured  by  the  violation  of  the  law  is 


382 


ACTIONS   GEKERALLT. 


Part  IV. 
Tit.  IL 
Cap.  I. 
Sec.  I. 


Falie  repre- 
«eotaUon. 


Iqiury  to  a 
rtfbt. 


Refpontl- 
bility  tor 
accident  or 
miatortun*. 


nevertheless  entitled  to  an  action.  But  an 
action  will  not  lie  for  the  infringement  of  a 
right  created  by  a  statute  which  provides 
another  remedy  for  such  infringement. 
(Broom  Com.  650.) 

If  a  representation  is  made  by  a  person, 
knowing  it  to  be  false,  or  having  no  ground 
to  believe  it  to  be  true,  with  an  intention 
that  another  person  should  believe  it  and  act 
upon  it,  and  that  person  has  acted  upon  it, 
and  thereby  suffered  damage,  the  party  tell- 
ing the  falsehood  is  guilty  of  fraud,  though  he 
had  no  interest  in  telling  it ;  and  he  is  re- 
sponsible in  damages  in  an  action  for  deceit 
(Add.  Torts,  632  ;  Broom  Com.  660.) 

Whenever  an  act  done  would  be  evidence 
against  the  existence  of  a  right,  it  is  an 
injury  to  the  right ;  and  an  injury  to  a  right 
imports  a  damage  for  which  an  action  will 
lie.     (Add.  Torts,  62,  72 ;  Broom  Com.  86.) 

In  general,  he  who  has  done  or  been  the 
immediate  cause  of  an  injury,  though  it 
happened  accidentally  or  by  misfortune,  is 
answerable  for  it.  (Add.  Torts,  237.)  But 
it  is  otherwise  when  the  act  which  caused 
the  injury  was  one  authorized  by  the  legis- 
lature, or  one  of  the  ordinary  and  proper 
acts  of  daily  life.    (See  Hammock  v.  WhUs^ 
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11  Scott,  588;  Vaughan  v.  Taff  R.  Co.,  PaktIV. 
5  Hurl.  &  Norm.  679.)  Sp.  S 

Where  two  or  more  persons  are  liable  to    ^^^^ 
be  jointly  sued  for  an  injury  resulting  from  f^^^ 
their  common  act,  each  is  responsible  for 
the  entire  injury.     (Add.  Torts,  430.) 

A  person  cannot  sue  for  an  injury  of  which  Negligence 
the  negligence  of  himself  or  his  servant  has  p**^*»^- 
been  the  proximate  cause.  But  although 
there  may  have  been  negligence  on  the  part 
of  the  plaintiff,  yet,  unless  he  might  by 
ordinary  care  have  avoided  the  consequences 
of  the  Pendant's  neglig^ce,  he  is  entitled 
to  recover.  (Ad.  Torts,  95  ;  Broom  Com. 
103,  667;  Rose.  521 ;  Witherby  y.  Regenfs 
Ccmal  Co.,  12  Scott,  2.) 

The  remedy  for  a  public  or  common  nui-  injury  from « 

•^  ^  public 

sance  is  by  indictment.  And  no  one  can  n^iBance. 
have  an  action  for  an  injury  from  a  public 
nuisance,  imless  he  has  sustained  some  par- 
ticular damage  to  himself,  distinct  in  its 
nature  from  the  general  injury  to  the 
public  And  the  plaintiff  in  such  a  case 
sues  for  that  damage,  and  not  for  the  breach 
of  duty.  (Ad.  Torts,  103-4! ;  Broom  Com. 
93-6,  638,  642,  694) 

Where  a  person  is  under  an  a^rreement  Action  on  an 

*  ^  agreement  to 

to  do  an  act  at  a  future  time,  and  in  the  (|JtS?e*Sm,* 
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Pabt  iv   meantime  he  does  an  inconsistent  act  which 
Cap.  il   renders  him  incapable  of  performing  his 
^ffli*    agreement,  he  is  liable  to  an  action  as  soon 
as  he  does  such  inconsistent  act.    (Broom 
Com,  107 ;  Chit.  Con.  643.) 
LiAbUitj  of        If  Judges  and  judicial  oficers  of  Courts 
otfloers.        Qf  limited  jurisdiction  exceed  their  autho- 
rity, and  thereby  cause  injury  to  another, 
they  are  amenable  to  an  action  for  damages ; 
unless  they  have  a  prim&  facie  jurisdiction 
in  the  matter,  and  had  neither  the  know- 
ledge of  their  want  of  actual  jurisdiction, 
nor  means  of  knowledge  of  that  fact  of 
which  they  ought  to  have  availed  themselves. 
But  if  the  act  done  is  within  their  autho- 
rity, though  based  on  an  erroneous  judgment, 
they  are  not  liable  to  an  action.   (Ad.  Torts, 
457-9  ;  Broom  Com.  99, 102, 702-^3  ;  Kosc 
599.) 
Where  the        Where  an  act  is  done  which  is  both  a 

wrong  done 

MdVfeionT.  ^^  ^^^  ^  felony,  the  civil  remedy  by 
action  for  the  tort  is  suspended,  in  order 
that  the  justice  of  the  country  may  be  first 
satisfied  by  criminal  proceedings  in  respect 
of  the  felony.  But  if  the  wrong-doer  is 
acquitted  of  the  felony,  he  may  then  be 
subjected  to  an  action  for  the  tort.   (Broom 
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Com.   97-8  ;     Wellock   v.   Conatantine,   2  Part  iv. 
Hurl.  &  Colt.  146.)  cl^".  n. 

An  infant  is  liable  to  an  action  for  a  tort     ^^^-  ^- 
unconnected  with  a  contract  by  him.     (2  SfiSJj'J,?' 
Ste.  Com.  314  ;  Ad.  Tort,  731-2 ;  Chit.  Con.  *^'''- 
143 ;  Bumard  app.,  Haggis  resp.,  14  Scott, 
45 ;  Crompton,  J.,  in  Bartlett  v.   WellSj  1 
Best  &  Sm.  842.) 


Section  II. 


Of  the  different  kinds  of  Actions;  of 
Judgment ;  and  of  Damages, 

Actions  used  to  be  divided   into  three  Division  or 

actions. 

classes — real,  personal,  and  mixed.  Beal 
actions,  which  relate  to  real  property,  were, 
by  the  stat.  3  &  4  WiU  IV.  c.  27,  reduced 
to  three — writ  of  right  of  dower,  dower 
unde  nihil  habet,  and  quare  impedit ;  and 
by  the  Common  Law  Procedure  Act,  1860, 
these  writs  are  abolished,  and  the  plaintiff 
who  wishes  for  the  relief  formerly  sought 
by  them,  may  commence  his  action  by  writ 
of  summons  in  an  ordinary  action,  and  on 
such  writ  indorse  a  notice  that  he  intends 
to  declare  in  dower,  or  for  free  bench,  or  in 
quare  impedit,  as  the  case  may  be.  Mixed 
actions  were  also  abolished,  except  the  ac- 
tion of  ejectment,  whicK  is  termed  by  some 

s 
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DIFFERENT   KINDS  OF  ACTIONS. 


Sec.  II. 

Pcrtonal 

actions. 


Part  IV.  a  mixed  action,  and  by  others  a  real  action. 

Tit  IT 

Cap.  n.    (Broom  Com.  113 ;  3  Ste.  Com,  44.7-8,  481.) 
Personal  actions   are  those  which    are 
brought  for  the  recovery  of  goods  and  chat- 
tels, or  for  damages  in  respect  of  breaches 
of  contract,  or  in  respect  of  torts. 

Personal  actions  are  divided  into — Ist, 
actions  ex  contractu,   or  on   contract,   in 
which  the  cause  of  action  springs  directly 
out  of,  or  is  founded  upon,  contract ;  and 
2ndly,   actions   ex  delicto,  or  of  tort,   in 
wliich  the  cause  of  action  is  founded  upon 
a  wrong,  independent  of  contract.    (Broom 
Com.  113-4  ;  Sm.  Action,  42-3  ;  S  Ste.  449.) 
Actions   on   contract  are  divisible  into 
assumpsit  (which  is  included  by  some  in 
trespass  on  the  case),  debt,  covenant,  ac- 
count, and  scire  fadas.     Detinue  is  classed 
by  some  writers  among  actions  on  contract, 
but  by  others  it  is  treated  as  an  action  of 
tort,  and  will  be  so  Considered  in  a  sub- 
sequent page.      (Broom   Com.   114 ;  Sm. 
Action,  44 ;  Selw.  660 ;  3  Ste.  Com.  449.) 
Action  of         On  a  breach  of  a  promise  made  verbally, 

aMuinpf>iC,  or  *  •' ' 

on  pronaiws.  ^j,  madc  iuwriting,  but  not  by  deed,  and 
on  breach  of  a  promise  impKed,  but  not 
on  a  deed,  an  action  on  the  case,  upon 
the  assumpsit  or  imdertaking  of  the  de- 


Actions  ex 
contractu. 
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fendant,    which    is    called    an    action    of  Part  iv. 

.,  1  ..  Tit.  II. 

assumpsit,  or,  more  commonly,  an  action  cap.  ii. 
on  promises,  may  be  brought  for  the  re-  ®^^^- 
covery  of  damages  in  respect  of  the  breach 
of  such  promise.  But  where  the  promise  is 
by  deed,  an  action  of  assumpsit  will  not 
generally  lie,  because  an  action  of  covenant 
is  then  the  proper  remedy.  And  to  support 
an  action  of  assumpsit,  it  is  essential  that 
the  promise  should  be  founded  on  a  suffi- 
cient consideration  ;  such  as  that  of  benefit 
to  the  *defendant  or  a  third  person,  or  of 
damage  or  loss  sustained  by  the  plaintiff 
at  the  request  of  the  defendant.  (3  BL 
Com.  158,  162;  3  Ste.  Com.  453,  520; 
Selw.  c.  4  ;  Sm.  Action,  c.  3  ;  Sm.  Con. 
423-4.) 

The  implied  contracts  on  which  an  as-  implied  con- 

•"■  tracts  on 

sumpsit  is  usually  brought  are  these :  1.  An  J^j^  *" 
implied  contract  to  pay  for  work  done,  ser-  *"**"* 
viceis  rendered,  or  materials  supplied.  This 
is  called  an  assumpsit  on  a  quantum  meruit. 
2.  An  implied  contract  to  pay  a  person  for 
goods  bargained  and  sold,  or  goods  sold 
and  delivered.  The  assumpsit  in  this  case 
is  called  quantum  valebat.  3.  An  implied 
contract  to  hand  over  to  a  person  money 
had  and  received  for  his  use.   4.  An  implied 

8  2 


arsumpsit  is 


ipsii 
ht. 
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Part  IV.  contract  to  repay  money  lent  to  another,  or 
Cap.  U.    Daoii^y  expended  for  him.     5.  An  implied 
Sec.  it.    contract  to  pay  money  due  on  an  account 
stated.    The  assumpsit  in  this  case  is  called 
an  assumpsit  on  an  insimul  computassent, 
because  it  proceeds  on  the  fact  that  the 
parties  had  stated  their  accounts  together. 
6.  An  implied  contract  on  the  part  of  a 
person  who  undertakes  any  employment, 
trust,   or  duty,   that  he   will    perform   it 
with  integrity,  diligence,  and  skill     (3  BL 
Com.   158,   162-6;    Selw.  43,  69;    Wms. 
Plead.  51-2;  Sm.  Action,  45;  Broom,  114.) 
An    action    lies    for    money    had    and 
received  in  various  cases  where  a  person 
has  received  money  which  he  is  not  justly 
entitled  to  retain.     It  lies  where  money 
is   paid   under    a    mistake    of   fact,    not 
when  it  is  paid  under  a  mistake    of  law 
only.     It  also  lies   for    money  paid  upon 
a  consideration  which  &ils,  or  for  money 
obtained    through    extortion,    oppression, 
imposition,  deceit,  or  trespass,    or  under 
an  illegal  contract,  whilst  it  is  executory, 
or  where  the  plaintiff  does  not  stand  in 
pari  delicto.    (Ad.    Con.    27-33;   2   Sm. 
L.  C.  858-9,  364,  367 ;  Atkinatm  v.  Derby, 
6  Hurl.  &  Norm.  778  ;  7  Id.  934,) 
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If  a  matter  of  record  renders  a    sum  1*art  iv. 

Tit.  n. 

certain  payable  by  the   one   party  to  the    cap.  ii. 
other,    payment   may    be   enforced   either     ^^'  ^^' 
by  an  action  of  debt  or  by  a  scire  facias.  ^^^^"^  **^ 
(Sm.   Con.   423.)      And   whenever   a  sum 
which  is  ascertained,  or  capable  of  being 
ascertained  by  calculation,  is  due  on  simple 
contract,  or  on   bond   or    other   specialty> 
or  in   some    other    way,  in   respect    of  a 
direct  and  immediate  liability  by  a  debtor 
to  «.  creditor,  such  sum  may  be  recovered 
by  an  action  of  debt.     This  action  is  only 
applicable  to  the  recovery    of  the  specific 
amount   due,  with    nominal   damages    for 
its  detention,  and  not  for  the  recovery  of 
damages  in  respect  and  in  lieu  of  the  sum 
due.     (3  Bl.  Com.  1 54-5  ;  3  Ste.  Com.  449 ; 
Sm.  Action,  c.  3  ;  Selw.  c.  13  ;  Broom  Com. 
J15;Sm.Con.  423.) 

The  action  of  account  is  almost  obsolete ;  ;^ciui1t°^ 
but  the  Court  or  Judge  may  decide  in  a 
summary  way  matters  of  account  which 
cannot  be  conveniently  tried  in  the  ordi- 
nary manner,  or  order  them  to  be  either 
entirely  or  partly  referred  to  arbitration  ; 
and  the  decision  of  the  arbitrator  may  be 
enforced  like  the  finding  of  a  jury.  (Sm. 
Con.  424.) 
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PabtIV. 
Tit.  n. 
Cap.il 
Sec.  IL 

Action  of 
cuvenant. 


Scire  (acias. 


ActioDi  ex 
delicto. 


Action  of 
trespass  and 
trespass  on 
the  case. 


In  the  case  of  a  contract  expressed  in,  or 
implied  on,  a  deed,  the  remedy  is  by  action 
of  covenant  for  the  recovery  of  damages 
proportionate  to  the  injury  sustained,  sin- 
less the  contract  is  for  the  payment  of 
a  liquidated  sum,  for  which  the  plaintiff 
may,  if  he  prefers  it,  maintain  an  action  of 
debt.  (3  Bl.  Com.  156-7;  3  Ste.  Com. 
4!4!9 ;  Selw.  c.  12 ;  Sm.  Action,  c.  3 ;  Sm. 
Coil  424  ;  Broom  Com.  119.) 

The  remedy  by  writ  of  scire  fsunas  lies 
only  upon  a  record,  and  requires  the  de- 
fendant to  show  cause  why  the  party 
bringing  it  should  not  have  advantage  of 
such  record.  (Sm.  Com.  422 ;  Sm.  Action, 
239 ;  Wharton.) 

Actions  ex  delicto,  or  founded  on  tort, 
are  trespass,  case,  trover  and  conversion 
(which  is  a  species  of  action  of  trespass  on 
the  case),  and  replevin.  And,  as  already 
mentioned,  according  to  the  dassification 
adopted  by  some  writers,  detinue  may  be 
classed  with  actions  on  tort.  (See  supra, 
p.  386.) 

In  its  most  extensive  sense,  trespass 
signifies  any  offence  against  the  law, 
whether  divine  or  human.  In  a  narrower 
sense,  it  signifies   any    injury  to    person, 
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character,  or  property,  which  is  redressed  Part  iv. 
by  the  municipal  law.     Where  an  injury    cap.  if. 
to  the  real  or  personal  property  of  another,    ^^^^* 
or  to  his  person  or  charactor,  is  caused 
directly  and  immediately  by  the  act  of 
the  defendant,   an  action    of  trespass   is 
the  appropriate  remedy.     But  where  such 
an  injury  is  caused  mediately  and  conse- 
quentially by  the  act  of  the  defendant,  or 
where  that  which    is  injuriously  affected 
is   not  corporeal,  so  that  the  idea  of  force  is 
inapplicable,  an  action  of  trespass  on  the 
case  (or  'case,'  as  it  is,  for  brevity,  usually 
called)  is  the  proper  remedy.      This  was 
the    leading    distinction,   but  it   is  often 
very  refined,  and  difficult  of  application. 
The  action  of   trespass    was   always   for 
an  injury  supposed,  in   contemplation    of 
law,  to  be  accompanied  with  violence,  and 
for  this  reason  was  usually  called  trespass 
vi  et  armis.     Redress  is  obtained  in  the 
shape  of  damages.     ( Wms  Plead.  62  ;  3  Bl. 
Com.  153,  208 ;  3  Ste.  Com.  450-1 ;  Sm. 
Action,  c.  3;  Broom  Com.  119-20.) 

Where  there  is  only  a  direct  injury  to 
land,  the  remedy  is  by  an  action  of 
trespass  ;  but  where  there  is  a  direct  injury 
and  also  a  consequential  damage  to  land, 
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Part  IV.  the  party  aggrieved  may  sue  either  in 
Cap.il  trespass  or  in  case.  (Broom  Com.  762; 
SboII.    Sm.  Action,  43.) 

J^^^lf       Where  goods  have  heen  "wrongfiilly  re- 

**~^*  moved,  an  action  may  be  maintained  by 
the  person  who  was  in  actual  possession 
of  them,  or  had  a  constructive  possession 
of  them  in  respect  of  a  vested  right  to 
them.  This  is  termed  trespass  de  bonis 
asportatifl.  (Ad.  Torts,  183  ;  Broom  Com. 
121-2,  776-7 ;  Rose.  602-3.) 

Action  of         Where  a  person  has  wrongfully  converted 

trover  and  *  o         ^ 

gj^j!j;*;^°' chattels  to  his  own  use,  either  actually 
or  constructively,  according  to  the  technical 
import  of  the  word  conversion,  the  person 
who  has  an  absolute  or  qualified  property 
in  them,  and  has  the  right  of  possession 
as  against  him,  may  bring  an  action  of 
trover;  wliich  was  originally  applicable 
only  to  chattels  detained  by  one  who  had 
foimd  them  or  come  lawfully  to  the  posses- 
sion of  them,  and  which  is  sometimes  called 
an  action  for  conversion,  or  of  trover  and 
conversion.  (Broom  Com.  121,  771-2 ; 
Rose.  631,  637-8 ;  Burroughes  v.  Bayne, 
5  Hurl.  &  Norm.  296.)  But  the  judgment 
in  this  action  is  for  the  recovery  of 
damages  only,  equal  to  the   value  of  the 


— I 
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chattels,  not  for  the  recovery  of  the  specific  Pakt  iv. 
chattels.     (3  BL  Com.  152-3  ;  3  Ste.  Com.    cIp.  if. 


515-7;  Selw.  c.  38;  Mayne,  203;  Rose. 
646.) 

The  gist  of  the  action  of  trover  does  not 
consist  in  the  wrongful  taking,  as  in  the 
case  of  trespass  de  bonis  asportatis,  but  in 
the  conversion.  (Broom  Com.  776 ;  Mayne, 
203 ;  Rose.  640.) 

A  conversion  is  an  asportation  of  a 
chattel  for  the  use  of  the  defendant  or 
'  some  other  person,  or  an  assertion  of  right 
to  the  dominion  over  it  by  the  defendant, 
and  a  refusal  to  deliver  it  up  at  all,  or 
except  on  conditions  which  the  defendant 
has  no  right  to  impose,  or  a  wilful  destruc- 
tion of  it,  or  a  detaining  it  so  as  to  deprive 
the  owner  of  the  dominion  over  it.  (Ad.  Torts, 
183-7 ;  Broom  Com.  774-6  ;  Rose.  640-4  ; 
Burrougkes  v.  Bayne,  5  HurL  &  Norm.  296  ; 
Pillot  V.  Wilkinson,  2  Hurl.  &  Colt.  72.) 

The  recovery  of  judgment  in  an  action 
of  trover  operates  as  a  transfer  of  the  pro- 
perty in  the  goods  from  the  plaintiff  to  the 
defendant.  (Ad.  Torts,  219  ;  Broom  Com. 
776.) 

Substantial  damages  are  recoverable  in 
trover  for  wrongfully  assuming  a  dominion 

8  3 


Sec.  II. 
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Part  iv.  over  the  chattels  of  another,  even  though 

Tit.  n.  .J  11. 

Cap.  II.   T^o  pecuniary  damage  may  have  been  sns- 

s»c^L    Gained.     (Ad.  Torts,  231.) 

In  actions  for  the  conversion  of  chattels, 
the  fiill  value  of  the  chattels  at  the  time  of 
of  the  conversion  is  the  measure  of  the 
damages;  unless  special  damage,  as  the 
necessary  consequence  of  the  conversion, 
has  been  sustained  and  is  claimed  ;  in  which 
case  an  amount  far  exceeding  the  value  of 
the  goods  may  often  be  recovered  ;  or 
unless  goods  have  been  tendered  and  re* 
ceived  back  after  action,  when  the  plaintiff 
may  proceed  in  the  action  for  any  further 
.damage  and  his  costs.  (Ad.  Torts,  231, 
234-5  ;  Mayne,  203,  217.) 
Action  of         Replevin  is  the  re-delivery  or  restitution 

replevin.  * 

of  goods  wrongfuUy  taken  from  any  person 
having  absolute  or  qualified  property  in 
them.  It  is  almost  exclusively  confined  in 
practice,  however,  to  the  redelivery  of 
things  taken  by  way  of  distress  for  rent 
or  for  damage  feasant,  that  is,  damage 
done. 

Replevin  was  formerly  effected  by  the 
sheriff  and  his  deputies,  who  were  called 
replevin  clerks.  But  replevin,  in  the  case 
of  distress,   is  now  effected  by  the  high 
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bailiff  of  the  County  Court.      This  rede-  Pakt  iv. 

Tit.  II. 

livery  usually  takes  place  before  any  action  cap.  li. 
is  brought  for  the  restitution  of  the  goods.  f_ 
They  are  redelivered  to  the  owner  on  his 
demanding  their  restitution,  as  if  he  had 
succeeded  in  an  action  for  that  purpose ; 
but  he  gives  a  bond  with  sureties,  or  makes 
a  deposit  of  money,  to  secure  the  com- 
mencement and  prosecution  of  an  action  of 
replevin  by  him,  as  if  they  had  not  been 
redelivered.  This  is  for  the  purpose  of 
trying  the  right  to  take  them,  and  to 
secure  the  return  of  the  goods  to  the  person 
who  took  them,  in  case  the  taking  of  them 
should  not  appear  to  have  been  wrongful. 

Upon  the  action  of  replevin  being  brought 
by  the  owner  (who  is  called  the  replevisor), 
from  whom  the  goods  were  taken,  and  to 
whom  they  have  been  re-delivered,  the 
defendant,  or  distreinor,  who  took  the 
chattels,  either  makes  avowry  (i.  e.  he 
avows  taking  the  distress,  in  his  own  right 
or  in.  right  of  his  wife,  and  sets  forth  the 
reasons  of  it,  ss  for  rent  in  arrear,  damage 
done,  or  other  cause) ;  or  else  he  justifies, 
in  right  of  another  person,  as  the  bailiff  or 
sei'vant  of  such  other  person ;  in  which 
case  he  is  said  to  make  cognisance,  because 
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PartIV.  he  acknowledges  the  taking,  bnt  insists 
(Up.  II.  ^^^^  su<^^  taking  was  legal,  as  he  acted  by 
SFt\ji.   ^jjg  command  of  a  person  who  had  a  right 

to  distrain.  And  on  the  truth  or  merits 
of  this  avowry  or  cognisance,  the  cause 
is  determined.  (See  BL  Com*  145—50 ;  3 
Ste.  Com.  510-11  ;  Selw.  c.  32 ;  Chit. 
Archb.  1013;  Broom  Com.  122;  19  &  20 
Vict.  c.  108,  s.  63,  65,  66 ;  C.  L.  Pro.  Act, 
1860,  23  &  24  Vict.  c.  126.  s.  22-4.) 
Atuon  Where  chattels  are  unjustly  detained, 

uf  detinue. 

although  the  original  taking  of  them  was 
not  unlawful,  an  action  of  detinue  may  be 
brought  to  recover  them,  or  the  value  of 
them.     It  is  necessary,  however,  that  they 
should  be  capable  of  being  ascertained  with 
certainty ;    so    that   money  or  corn,   not 
contained  in  a  bag  or  chest,  or  otherwise 
capable  of  being  distinguished  from  other 
property  of  the  same  kind,  cannot  be  the 
subject  of  this  action.    The  plaintiff  must 
have  had  an  absolute  or  qualified  property 
in  them ;   and  the  defendant  must  have 
come  lawfully  into  possession  of  them,  as 
either  by  delivery  of  them,  or  by  finding 
them.     The  defendant  has  the  option  of 
giving  up  the  chattel,  or  of  paying  the 
value,  i.  e.  the  highest  price  of  it  in  the 
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market  at  any  time  during  its  detention,  PabtIV. 
together  with  damages   for  its  detention,    cap.  ji. 
unless  the  Court  or  a  Judge,  on  the  appli-    ^^^'  ^^' 
cation  of  the  plaintiff,  orders  that  execution 
shall  issue  for  the  chattel,  and  that,  if  the 
chattel  cannot   be  found,  a  distress   shall 
be  levied  upon  the  defendant's  lands  and 
goods,  until  he  surrenders  it,  or,  at  the 
option  of  the  plaintiff,  that  the  assessed 
value  of  the  chattel  be  made  by  the  sheriff 
of  the  defendant's   goods.      (3   Bl.   Com. 
151;   3  Ste.  Com.  513-4;   Selw.  660-3-; 
Sm.    Action,   43 ;    Sm.  Con.   418 ;    Wms. 
Plead.  238  ;  Broom.  Com.  117  ;  Ad.  Torts, 
300 ;  Rose.   659  ;   C.  L.  Pro.   Act,   1854, 
17  &  18  Vict.  c.  125.  s.  78.) 
When  a  person   entitled  to  land  has  a  Ac«on  of 

^  ejectment. 

right  of  entry,  he  may  take  possession, 
provided  he  does  so  ip  a  peaceable  manner 
without  force.  But  if  the  right  of  entry 
is  not  clear,  or  the  person  in  possession  is 
an  obstinate  man,  it  is  best  to  proceed  by 
ejectment.  (Chit.  Archb.  951 ;  Cole  Eject. 
66-71 ;  Ad.  Con.  366.) 

An  ejectment  is  the  ordinary  mode  in 
whieh  the  title  to  lands  and  tenements  is 
tried  (though  not  conclusively  and  finally), 
and  the  possession  recovered,  in  cases  where 
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Pu»  IV.  the  party  claiming  title  Jia«  a  right  of 
Cip.  n.  ^"try,  whether  such  title  be  to  an  estate  in 
Sbc.  II.  fee,  in  tail,  for  life,  or  for  years.  An  eject- 
ment will  not  lie  for  an  incorporeal  here- 
ditament alone.  It  was  formerly  a  ficti- 
tious proceeding,  but  the  procedure  is  now 
entirely  altered.  The  plaintiff  may  recover 
damt^B  in  respect  of  the  mesne  profits 
which  the  defendant  has  wrongfully  re- 
ceived. But,  except  in  cases  between  lajid- 
lord  and  tenant,  the  plaintiiT  must  bring  a 
separate  action  of  trespass  for  mesne  pro- 
fits. And  he  cannot  recover  any  rents  and 
profits,  except  for  the  last  six  years.  (Cole, 
1-3,  77,  91,  634^5;  3  Bl.  Com.  199-206; 
3  Ste.  481,  683-6,  690;  Sm.  Action,  c.  13  ; 
Selw.  691-3,  705;  Broom  Com.  736-^, 
744^5;  Rose.  628-631;  C.  K  Pro.  Act, 
1852,  15  &  16  Vict  a  76.  s.  168-221.) 
AKUHi  or  There  is  one  species  of  action  of  trespass 

IiwiSrtT  "^hich  may  be  naturally  mentioned  here, 
'''very  \mwarrantable  entry  on  the  soil  of 
hich  another  is  in  possession,  whether 
ich  entry  is  by  a  person  himself  or  by  his 
httle,  and  whether  it  is  productive  of  any 
!tual  specific  damage  or  not,  is  termed  a 
espess  by  breaking  his  close ;  and  the 
iion  for  this  wrong  is  called  an  action  of 
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trespass   quare  clausum  fi^git;  for  every  ^r^^^JX* 
man's  land  is,  in  the  eye  of  the  law,  en-    Cap.  li. 

C2  T  f 

closed  and  set  apart  from  his  neighbour  s,  __  * 
either  by  a  visible  and  material  fence,  or 
by  an  invisible  ideal  boundary,  existing 
only  in  contemplation  of  law,  as  when  one 
man's  land  adjoins  to  another's  in  the  same 
field.  (3  BL  Com.  209 ;  3  Ste.  Com.  487- 
90;  Selw.  1295  ;  Broom  Con.  747.) 

In  respect  of  the  mere  violation  of  the 
plaintiff's  right,  he  is  entitled  to  recover  at 
least  nominal  damages ;  and  in  respect  of 
any  specific  damage,  he  is  entitled  to  further 
or  special  damages.  (Broom  ,Com.  747 ; 
Mayne,  3,  4.) 

To  maintain  an  action  for  trespass  qu.  cl. 
fr.,  it  is  necessary  that  the  plaintiff  be  i^ 
actual  possession,  (by  himself,  whether  as 
owner  or  as  tenant,  or  by  his  servant  or 
agent),  either  at  the  time  of  the  trespass,  or 
by  relation  to  that  time,  as  in  the  case  of  an 
heir,  who,  after  entry,  may  sue  foi*  a  trespass 
committed  after  the  accrual  of  his  right 
and  before  entry.  But  a  reversioner  is  not 
without  remedy  in  respect  of  a  permanent 
injury  to  his  reversion ;  for  he  may  sue  in 
case,  though  not  in  trespasa  (Broom  Com. 
747,  750;  Selw.  1298;  Rose.  606-8.) 
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I'lsT  IV.  Wbere  a  judgment  has  been  obtained. 
Cap.  li.  'w^hether  in  a  matter  of  contract  or  in  a 
Sec.  il    matter  of  tort,  the  cause  of  action,  whether 

■'"■'■"Sjri,,  against  tbe  same  or  another  party,  becomes 

aerjwDrun  ^lerged  and  changed  into  a  matter  of  re- 
cord ;  transit  in  rem  judicatam :  so  that,  for 
example,  after  a  judgment  recovered  against 
one  of  two  joint  debtors,  the  other  cannot 
be  sued,  though  no  satis&ction  was  obtained 
from  the  former.     (Broom.  Com.  262-4.) 

jodmni  By  a  final  judgment  inter  partes,  they 
are  estopped  or  prevented  from  again  liti- 
gating the  matter.  But  those  who  are 
neither  party  nor  privy  to  it  will  not  he 
affected,  except  where  it  relates  to  public 
matters.  Nor  will  it  be  of  any  avail  where 
it  is  given  by  a  person  who  is  interested, 
or  where  it  has  been  obtained  by  fraud. 
(Broom  Com.  265-6;  Rose.  167-60.) 

otntnii  In  addition  to  the  remarks  incidentally 

dimtgd.  made  on  damages,  in  the  course  of  the  pre- 
ceding pages,  some  general  observations  on 
the  same  subject  may  here  be  added. 

i^mSj'"*       Damages  are  either   general  or  special. 

_  "iimages  are  such  as  the  law  im- 

ecial  damages  are  such  aa  have 

sen  sustained.  (Broom  Com.  823 ; 

.5.) 
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All  questions  of  damages  are  for  the  PaetIV. 
jury ;  but  it  is  the  province  of  the  Judge  to    cap.  II. 
direct  them  to  award  damages  according    ^ec^ii. 
to  certain  established  rules,  so  far  as  they  SSiJel**^ 
are  applicable.  (See  Powell,  240-1 ;  Mayne,  quelti^  of* 

damages 

337 ;  Chit.  Con.  793 ;  Ad.  Con.  1047.)  '«'^- 

Damasfes  will    be  given  in  every  case  where  they 

^       .       .  ®  .  7  will  be  given 

where  a  plaintiff  succeeds  in  an  action  for  j."  ^"*  °" 
breach  of  a  contract ;  but  where  no  loss  is 
sustained,  they  will  be  only  nominal.  But 
even  nominal  damages  are  veiy  important ; 
for,  without  a  verdict  for  damages,  the  plain- 
tiff cannot  recover  his  costs  of  suit.  (Powell, 
252;  Broom  Com.  607;  Chit.  Con.  788; 
Ad.  Con.  1048-9.) 

Where  there  is  a  penalty  and  a  covenant  SS?/ J|i*" 
in  the  same  deed,  to  secure  the  performance  p*"*^*^* 
of  an  agreement,  the  party  aggrieved  by 
the  non-performance  may  sue  for  the  pe- 
nalty or  for  damages  under  the  covenant. 
But  even  in  the  former  case,  in  consequence 
of  the  statute  8  &  9  Will.  III.  c.  11.  s.  8, 
he  cannot  recover  a  larger  amount  (not  ex- 
ceeding the  penalty)  than  the  jury  assess  as 
the  damages.  And  where  a  person  sues  on 
a  bond  with  a  penalty  for  securing  perform- 
ance of  an  agreement^  he  cannot  recover  a 
larger  amount  (not  exceeding  the  penalty) 


Past  TV.  than  the  jury  assess  as  the  damages.     (Ad. 
cip.n.   CoQ.  1070-2;  Chit.  Cod.  7«7.) 
Sec^l        Where,  on  breach  of  an  agreement,  an 
^^"^     ascertained  sum  is  to  be  paid,  that  sum, 
""*"'      together  vith  interest  when   recoverable, 
will  be  the  measure  of  damages,  unlees  the 
circumstances  are  such  as  to  lead  the  Coart 
to  the  concloBion  that  such  sum  is  really 
a  penalty.     The  construction  of  the  agree- 
ment will  not  depend  on  the  name  given 
in  it  to  the  sum  ;  for  it  may  he  construed 
to  be  a  penalty,  though  expressed  to  be 
a  sum  payable  by  way  of  liquidated,  that 
is,  ascertained,  damages,  and  not  by  way  of 
penalty;   or  it   may  be   construed   to   be 
liquidated  damages,  though  expressed  to  be 
a  penalty.     And  the  circumstances  which 
tend  to  extenuate  the  defendant's  conduct, 
or  to  throw  the  blame  partly  on  the  plain- 
tiff, will  be  taken  into  account  in  mitigation 
of  damages.    (Broom  Com.  607-12  ;  Powell 
2*1,   268,  271;    Mayne,  65-8;    Ad.   Con. 
1072-5  ;   SpaiTow  v.  Paria,   7  Hurl.  & 
i.) 

a  person  makes  a  contract,  and 
he  must  pay  the  whole  damage 
resulting,  i,  e.  likely  to  result  from 
iach  in  a  great  majority  of  similar 
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cases.     But  ordinarily  he  will  not  be  liable  Pabt  IV. 

Tit.  II 

for  more.    And  if  the  loss  is  a  natural  con-    cap.  if. 
sequence  of  the  breach  by  reason  of  special    ^f^^ 
circumstances,  it  must  in  general  be  shown 
that  they  were  known  to  the  defendant. 
(Broom   Com.  612-3,  625,  629  ;    PoweD, 
242-7 ;  Mayne,  6-8, 14  et  seq, ;  Chit.  Con.      • 
789 ;  Ad.  Con.  1049,  1050.) 

In  an  action  for  the  non-delivery  or  Damage*  for 

non^eliTery 
or  non- 


for  the  non-acceptance  of  goods,  stock,  or  acceptance  of 
shares,  purchased,  but  not  paid  for,  the  S^^^kf!!^! 


measure  of  damages  is  the  difference  (if 
any)  between  the  stipulated  price  and  the 
price  for  which  they  might  have  been 
bought  at  the  time  of  the  breach  of  con- 
tract ;  so  that,  if  there  is  no  such  difference, 
nominal  damages  only  will  be  recoverable. 
But,  on  proof  that  time,  trouble,  and  ex- 
pense have  been  occasioned,  the  measure  of 
damages  may  be  increased.  (Broom.  Com. 
614-6  ;  Powell  242-3 ;  Mayne,  6,  78-81 ; 
Rose.  366,  370 ;  Chit  Con,  791-2.) 

In  an  action  by  a  purchaser  for  breach  Damaget  m 

an  actTon  by 

of  a  contract  to  sell  real  estate,  when  the  »purcha«er 

'  of  realty. 

sale  goes  off  for  want  of  a  good  title,  with- 
out any  &ult  on  the  part  of  the  vendor, 
the  damages  are  limited  to  the  expenses ; 
but  when  the  sale  goes  off  because  the  ven- 
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Part  IV.  dor  has  changed  his  mind,  or  improperly 
Cap.  n.  contracted  to  sell  when  he  knew  or  ought 
^^  '  to  have  known  that  he  was  not  the  owner, 
or  otherwise  by  his  fault,  full  compensation 
is  given.  (Broom  Com.  621-2;  Powell, 
244;  Mayne,  11,  12,  91-4;  Ad.  Con. 
1054-5;  Sikes  v.  Wild,  1  Best  &  Sm. 
587.) 

ulictfm^       In  an  action  by  a  vendor  against  a  pur- 

ajCTdor  o  chaser  of  real  estate  who  refuses  to  complete, 
where  no  conveyance  has  been  executed,  the 
vendor  can  only  recover  the  damages  ac- 
tually sustained  by  the  breach  of  the  con- 
tract ;  that  is,  the  difference  (if  any)  between 
the  agreed  price  and  the  market  price  as 
ascertained  by  a  re-sale,  if  the  vendor  has 
esercised  his  right  of  re-sale  within  a 
reasonable  time,  or  as  computed,  together 
with  the  expenses  he  has  incurred.  As  he 
retains  the  land,  he  cannot  have  the  pur- 
chase-money also.  (Broom  Com.  623;  Powell, 
245  ;  Mayne,  94-5  ;  Ad.  Con.  1053.) 

Motive  or  In  determining  the  amount  of  damages 
to  be  awarded  for  breach  of  a  contract,  the 
motive  or  animus  of  the  defendant  is  disre- 
garded, except  in  those  cases  in  which  the 
breach  of  contract  is  in  the  nature  of  a  torfc. 
In  such  cases  (as  in  cases  of  breach  of  pro- 


DAMAGES.  405 

mise  of  man-iage)  high  damages  may  be  p^t  iv. 
recovered,  without  proving  any  substantial  Cap.  il. 
injury.  (Broom  Com.  696-7 ;  PoweU,  252;  ^^'''  "• 
Mayne,  10.) 

In  actions  of  tort,  the  damages  are,  in  Damages  in 

®  '  action!  of 

general,  simply  by  way  of  compensation.  ^^' 
But  the  jury  may  take  into  account  the 
feelings  of  the  party  injured,  and,  in  some 
cases,  the  animus  of  the  wrong-doer,  as  well 
as  circumstances  of  aggravation  or  mitiga- 
tion. And  in  some  cases  (as  in  cases  of  wil- 
ful wrong,  especially  if  accompanied  with  in- 
solent expressions)  damages  are  given  which 
may  be  regarded  as  penal.  Such  damages 
are  termed  exemplary  or  vindictive.  (Broom. 
Com.  816-23 ;  Powell,  256,  271 ;  Ad.  Torts, 
178;  Mayne,  12-14;  Kosc.  594;  Emhlen 
V.  Myers,  6  Hurl.  &  Norm.  54.) 

In  an  action  of  tort,  damages  naturally 
and  not  too  remotely  resulting  from  the 
tortious  act,  may  be  recovered.  (Broom 
Com.  92,  824 ;  Ad.  Torts,  178 ;  Mayne,  14 
et  seq. ;  Ricluirdaon  v.  Dunn,  8  Scott,  655; 
Hoey  V.  FeUqn,  11  Scott,  142.) 

In  general,  the  Court  will  not  disturb  a  where  a  new 

°  .  trial  wlU  be 

verdict,  where  there  is  no  certain  measure  granted  on 

'  account  of 

of  damages.     But  if  the  jury  give  damages  ^^cJlT*** 
in   respect  of  matters  extraneous  to  the 
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Pabt  IV.  case :  or  if  there  is  some  error  ia  law,  or  un- 

TlT  11 

Cap.  IL  questionable  mistake  in  calculation,  or  gross 
Sbc^.  niisconduct  of  the  jury ;  or  if  the  damages  are 
grossly  excessive  or  inadequate,  a  ne^w  trial 
will  be  granted.  (Powell,  257;  Mayne, 
343-7  ;  Chit.  Con.  795  ;  Ad.  Con.  1052-3; 
Pym  V.  0.  N.  R.  Co.,  2  Best  &  Sm.  759.) 


Section  III. 
Of  the  Li/mitation  of  A  ctions. 

umitetioD        An  action  or  suit  to  recover  any  land  or 

of  actions  in 

liwfJTrent  •  ^®^^  (cxistiug  as  an  inheritance  distinct 
from  the  land)  can  only  be  brought  within 
twenty  years  next  after  the  time  at  which 
the  right  to  bring  such  action  or  suit  shall 
have  first  accrued.     (3>  4  WilL  IV.  a  27. 
s.  2.)     But  if  a  person  is  under  disability 
of  in&ncy,  coverture,  unsoundness  of  mind, 
or  absence  beyond  the  seas,  at  the  time  the 
right  first  accrued  to   him,  he  and  those 
claiming  through  him  have  ten  years  from 
the  termination  of  such  disability  or  his 
death,   notwithstanding  the  expiration  of 
the  twenty  years.     But  no  entry,  distress, 
or  action  can  be  made  or  brought  but  within 
forty  years  from  the  first  accruer  of  the 
right,  (s.  16,  17.) 

SfmSJ?         -A-  mortgagor  is  barired  at  the  end  of 

fft«e; 


— i 
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twenty  years  from  the  time  when  the  mort-  Part  IV. 
gagee  took  possession,   or   from   the  last    Cap.  II. 
written  acknowledgment.     (Id.  a  28.)  Sbc^i. 

No  land  or  rent  can  be  recovered  by  any  j,"  an^JSE- 

1*1.1  1  .  •        siastical  or 

ecclesiastical  or  eleemosynary  corporation  eieemosynarj 

corporation 

sole  after  two  incumbencies  and  six  years,  or  "o^^j 
such  ftirther  time  as  will  make  up  sixty  years 
from  the  accruer  of  the  right.     (Id.  s.  29.) 

No  benefice  can  be  recovered  after  three  in  the  au.  of 

a  right  of 

adverse  incumbencies,  or  such  further  period  5J!S?iJSSI ; 
as  will  make  up  sixty  years,  or  after  a  hun- 
dred years'  adverse  possession.  (Id.  s.  30, 33.) 

No  proceeding  can  be  brought,  to  recover  in  the  caae  of 

money 

any  sum  of  money  secured  by  any  mort-  charged  upon 

J  J  J         J  or  payable 

gage,  judgment,  or  lien,  or  otherwise  charged  JJl  \l^^, 
upon  or  payable  out  of  any  land  or  rent,' or  estate  ©fan 
any  legacy,  or  the  personal  estate  or  a  share 
of  the  personal  estate  of  an  intestate  pos- 
sessed by  his  legal  personal  representative, 
but  within  twenty  years  next  after  a  present 
'  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same,  unless  in 
the  meantime  some  part  of  the  principal 
money,  estate,  or  share,  or  some  interest 
thereon,  shall  have  been  paid,  or  some  ao- 
knowledgment  of  the  right  thereto  shall  have 
been  given  in  writing,  signed  by  the  person    - 
by  whom  the  same  was  payable,  or  his 
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Part  IV.  agent,  to  the  person  entitled  thereto  or  his 
Cap.  XL   agent ;  and  in  such  case  no  proceeding  can 

Sec^L  y^q  brought  but  within  twenty  years  after 
after  such  payment  or  acknowledgment,  or 
the  last  of  such  payments  or  acknowledg- 
ments if  more  than  one,  was  given.  This, 
however,  does  not  apply  to  cases  of  express 
trust.  (3  &  4  Will.  IV.  a  27.  s.  40 ;  23  & 
24  Vict.  c.  38.  s.  13.) 

ISdSwCT**  ^^  arrears  of  dower,  nor  any  danrages  on 
account  of  such  arrears,  can  be  recovered  or 
obtained  by  any  action  or  suit  for  a  longer 
period  than  six  years  next  before  the  com- 
mencement of  such  action  or  suit.  (3  &  4 
Will  IV.  c.  27.  s.  41.) 

in  the  caw         jfo  aiTeaxs  of  rent,  or  of  interest  in  respect 

of  arrears  of  '  -^ 

'*"*'  &c. }  ^£  g^j^y  g^jj^  ^^  ffiOucy  chargcd  upon  or  pay- 
able out  of  any  land  or  rent,  or  in  respect  of 
any  legacy,  or  any  damages  in  respect  of 
such  arrears,  can  be  recovered  by  any  dis- 
tress, action,  or  suit,  but  within  six  years 
next  after  the  same  respectively  shall  have 
become  due,  or  next  after  an  acknowledg- 
ment of  the  same  in  writing  shall  have  been 
given  to  the  person  entitled  thereto,  or  his 
agent,  signed  by  the  person  by  whom  the 
^iarne  was  payable,  or  his  agent.     (Id.  s.  42.) 

in  the  case        Actious  of  trcspass  for  assault,  menace, 

of  trespass,  •■•  ' 


LIMITATION  OP  ACTIONS.  409 

"wounding,    and    imprisonment    must    be  PaktIV. 

'  .      .  Tit  n. 

brought  within  four  years  ;  actions  on  the   cap.  II. 
case  for  verbal  slander  within  two  years ;   ^'^•™' 


and  other  actions  of  trespass  for  injuries  to  S|?SIl,**° 
the  person,  or  to  land,  or  to  personal  pro-  trov^rre- 

plevin,  and 

perty,  and  actions  of  detinue,  trover,  re-  ^^  ®®"- 
plevin,  or  account,  and  actions  of  trespass 
on  the  case  (except  for  verbal  slander),  and 
actions  for  arrears  of  rent  on  a  demise 
without  deed,  and  other  actions  on  simple 
contract,  whether  in  assumpsit  or  debt, 
within  six  years  after  the  cause  of  action 
accrued,  or  after  the  removal  of  the  dis- 
ability, in  the  case  of  any  person  entitled 
to  sue  being  an  infant,  or  a  married  woman, 
or  non  compos,  at  the  time  when  the  cause 
of  action  accrued,  or  after  the  return  of  a 
person  liable  to  be  sued  being  at  the  time 
beyond  the  seas.  (21  Jac.  I.  c.  16.  s.  3,  7 ; 
4  &  5  Anne,  c.  16.  s.  19 ;  19  &  20  Vict.  c. 
97.  s.  9,  10,  11.) 

But  the  protection  of  the  statute,  in  cases 
of  debt,  is  removed,  if  the  defendant  has 
given  an  acknowledgment  in  writing,  signed 
by  him  or  his  agent,  in  such  terms  as  imply, 
or  at  least  do  not  preclude  the  Court  from 
inferring,  a  new  and  absolute  promise  to 
pay.  (9  Geo.  IV.  c.  14 ;  19  &  20  Vict, 
c.  97.  s.  13, 14 ;  CockrUl  v.  Sparkes,  1  Hurl. 

T 
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PabtIV.  &  Colt.  699;  Buckmaster  v.   Russell,  10 
Cap.  XL    Scott,  745  ;  Comforth  v.  Smithard,  5  Hurt 
SiEonL   ^  Norm.  13.)     And  part  payment  of  prin- 
cipal or  interest  may  take  the  case  out  of 
the  statute. 
In  tbecMe        Actious  of  debt  for  rent  upon  any  inden- 

of  debt  for  ^  -^ 

SSlt.  or  aST  *^^®  o^  demise,  or  of  covenant  or  debt  on 
clii^*^   any  bond    or   other    specialty,    must    be 
brought    within   twenty  years   after   the 
cause  of  action  accrued,  or  after  the  re- 
moval of  the  disability,  in  the  case  of  a 
person  entitled  to  sue  being  an  infant,  a 
married  woman,  or  non  compos;  or  after 
the  return  of  the  defendant,  if  abroad  ;  or 
from  the  date  of  an  acknowledgment  of  a 
debt,  in  writing,  signed  by  the  defendant 
or  his  agent,  or  fi-om  a  part  payment  of 
principal  or  interest.    (3  &  4  WilL  IV.  c.  42. 
s.  3,  4,  5 ;  19  &  20  Vict.  c.  97,  s.  10.— And 
as  to  the  statutes  of  limitation  relating  to 
these  and  the   several  other  cases  above 
mentioned,  see  also  3  Ste.  Com.  546-50 ; 
Sm.  Con.  425,   434-5,  452  ;    Sm.  Action, 
47;   Selw.   29,   153,   163,   166,  557,  629, 
1060,  1267,  1302,  1371  ;  Rose.   464-464, 
501  ;  Chit.  Con.  720-750.) 
in  other  Actious  and  suits,  in  certain  other  cases, 

are  also  subjected  to  statutes  of  limitation. 
(See  3  Ste.  Com.  650-1.) 


cases. 
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Section  IV. 

Of  Proceedings  other  than  by  Action. 
Besides  actions,  there  axe   some  other  ^^^"^U- 

Tit.  n. 
modes  in  which  the  interposition  of  the    Cap.  n. 

Courts  of  Common  Law  is  obtained.  ' 

Motions,  in  most  cases,  are  incidental  to  ISSfthan ' 

,  ,  by  actions. 

an  action.  But  m  some  cases  they  are  Motions, 
applications  to  the  Court  for  an  order, 
called  a  rule,  directing  some  act  to  be  done 
in  favour  of  the  applicant,  without  being 
in  any  manner  connected  with  an  action, 
where  there  is  no  other  remedy  than  by  way 
of  motion.  (3  Ste.  Com.  694-6 ;  Broom  Com. 
229-30.) 

By  the  common  law,  if  a  third  person  ^J^*' 
brought  an  action  of  detinue  against  a 
depositary,  he  might  pray  garnishment, 
that  is,  that  the  depositor  might  be  gar- 
nished or  warned*  of  the  claim,  and 
summoned;  and  then  the  depositor  was 
substituted,  under  the  name  of  garnishee, 
as  defendant,  in  the  place  of  the  depositary. 
(Ad.  Torts,  292.) 

And,   by  recent  enactments,  where  an  interpleader, 
action  is  brought  against  depositaries,  stake- 
holders, sheriflFs,  or  other  officers,  in  exe- 
cution of  the  process  of  the  Courts,  and 

T   2 
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PabtIV.  there    are    other    claimants    besides    the 

Tit.  n 

Caf!il    plaintiff,  the  Court  may  order  such  other 

•         claimants  to  state  the  particulars  of  their 

claims,  and  may  do  justice  in  the  matter. 

(Ad.  Torts,  293 ;  Broom.  Com.  240-2  ;  Sm. 

Action,  25-7.) 

''•n^wnw.  A  mandamus  is  of  two  kinds  :  first,  the 
common  law  or  prerogative  writ  of  nianda- 
mus :  and  secondly,  a  mandamus  incidentai 

imTwi?"  ^  ^^  action.  The  former  is  principally 
used  to  enforce  performance  of  public  rights 
or  duties,  where  no  other  specific  legal  re- 
medy exists.  (3  Ste.  Com.  697-8 ;  Wharton; 

statutory      Tapping,  9.)     The  latter  depends  on  a  mo- 
dern enactment,  by  which  the  plaintiff  in 
any  action  in  the  superior  Courts  of  Common 
Law,  except  replevin  or  ejectment,    may 
have  a  peremptory  writ  of  mandamus  to 
the  defendant,  commanding  him  to  perform 
any  duty  in  the  fulfilment  of  which  the 
plaintiff  is  personally  interested ;  and  tliis, 
in  case  of  disobedience,  may  be  enforced  by 
attachment.     But  the  Court  may,  upon  the 
application  of  the  plaintiff,  besides  or  in- 
stead of  proceeding  against  the  disobedient 
party  by  attachment,  direct  that  the  act 
required  to  be  done  may  be  done  by  the 
plaintiff,  or  some  other  person  appointed 
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by  the  Court,  at  the  defendant's  expense,  Part  IV. 
payment  of  which  may  be  enforced  by  Caf.  IL 
execution.  This  species  of  mandamus  only 
applies  to  cases  of  duty  arising  under  a 
statute  or  royal  charter,  in  which  the  public 
as  well  as  the  plaintiff  are  interested,  and 
not  to  cases  of  mere  private  or  peraonal 
contract.  (Sm.  Con.  41 6-7,  420-1 ;  3  Ste. 
Com.  702 ;  Broom  Com.  123,  230 ;  Ad.  Con. 
1085  ;  C.  L.  Pro.  Act,  1854,  st.  17  &  18 
Vict.  c.  125.  s.  68-77.) 

A  person  may  claim  an  injunction  at  law  injunction. 
against  the  repetition  or  continuance  of  a 
breach  of  contract  or  any  other  injury,  in 
respect  of  which  he  has  brought  an  action, 
or  against  the  conunittal  of  any  breach  of 
contract  or  injury  of  the  like  kind,  arising 
out  of  the  same  contract,  or  relating  to 
the  same  property  or  right ;  and  such  in- 
junction may  be  enforced  by  attachment. 
(Sm.  Con.  418-9 ;  Archb.  Prac.  1051  ; 
Broom  Com.  123  ;  Ad.  Con.  1091 ;  C.  L. 
Pro.  Act,  1854;  st.  17  &  18  Vict.  c.  126. 
s.  79-82.) 

A  prohibition  is  a  writ  issuing  out  of  Prohibition, 
a  superior  Court,  and  requiring  that  the 
proceedings   in  an  inferior  or  pretended 
Court  should  be  either  conditionally  stayed 
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PiBTlV.  or  peremptorily   stopped,  on   the    ground 

Tit  TT 

Cap.  n.    ^^^^  such  Court  has  either  no  jurisdictioD 
^^li7"  ^  *^®  matter,  or  has*  exceeded    its  juris- 
.    diction.     (Broom  Com.  284 ;  3   Ste.  Com. 
703-8.) 

Certiorari.  The  proceedings  of  inferior  Courts  of  Re- 
cord are  removable,  by  writ  of  certiorari, 
into  the  Court  of  Chancery,  or  some  superior 
Court  of  Common  Law,  as  the  case  maybe. 

Procedendo.  If  a  cause  has  been  improperly  removed, 
the  superior  Court  may  issue  a  writ  of  pro- 
cedendo, commanding  the  inferior  Court  to 
proceed ;  or  the  writ  of  certiorari  may  be 
quashed  on  motion.  (3  Ste.  Com.  721 ;  Broom 
Com.  239-40.) 

Habeaa  Thcrc  STC  various  kinds  of  habeas  corpus 

for  removing  prisoners  from  one  Court  to 
another,  for  the  more  easy  administration  of 
justice.     Such  is  the  habeas  corpus  ad  re- 
spondendum, for  the  removal  of  a  prisoner 
from  an  inferior  Court,  in  order  to  charge 
him  with  a  new  action  in  the  Court  above. 
Such  also  are  those  ad  prosequendum,  tes- 
tificandum, deliberandum,  &c.,  which  issue 
when  it  is  necessary  to  remove  a  prisoner,  in 
order  to  prosecute  or  bear  testimony  in  any 
other  Court,  or  to  be  tried  in  the  proper  juris- 


corpiu. 
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diction  where  the  fax^  was  committed.    And  PabtIV. 

Tit  II 

such  is  the  common  writ  ad  faciendum  et  cap.  ii. 
recipiendmn,  which  issues  out  of  any  of  the  Saoiv. 
Courts  of  Westminster  Hall,  when  a  person 
is  sued  in  some  inferior  jurisdiction,  and  is 
desirous  to  remove  the  action  into  the  supe- 
rior  Court,  and  commands  the  inferior  Judge 
to  produce  the  body  of  the  defendant,  to- 
gether with  the  day  and  cause  of  his  caption 
and  detainer,  (whence  the  writ  is  frequently 
denominated  a  habeas  corpus  cum  causd.),  to 
do  and  receive  whatever  the  superior  CouDrt 
shall  consider  in  that  behalf  (Bl.  Com., 
cited  3  Ste.  Com.  711.) 

But  the  most  important  species  is  the 
habeas  corpus  ad  subjiciendum,  which  is 
the  remedy  used  for  the  deliverance  from 
illegal  confinement.  This  is  directed  to  any 
person  who  detains  another  in  custody,  and 
commands  him  to  produce  the  body  of  the 
prisoner,  with  the  day  and  cause  of  his  cap- 
tion and  detention,  ad  faciendum,  subjicien- 
dum, et  recipiendum,  to  do,  to  submit  to,  and 
receive,  whatever  the  Judge  or  Court  award- 
ing the  writ  shall  consider  in  that  behalf 

This  existed  at  common  law;  but  the 
right  to  it  has  been  formally  declared,  and 
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Pabt  IV.  the  procedure  regulated,  by  certain  statutes. 
Cap.  IL    particularly  the  famous  Habeas  Corpus  Act 
SboIV.   31  Car,  II  c.  2,  and  the  stat.  56  Geo.  Ill 
c.  100 — the  former  relating  to  illegal  con- 
finement for  criminal  or  supposed  criininal 
matters ;  the  latter  to  illegal  confinement  in 
other  cases,  except  for  debt  or  by  process  in 
any  civil  suit.     This  writ  issues  out  of  any 
of  the  superior  Courts  at  Westminster,  in- 
cluding the  Court  of  Chancery;  and  it  is 
granted  on  motion,  yet  not  as  of  course,  but 
on  showing  probable  cause,  inasmuch  as, 
when  once  granted,  the  person  to  whom  it  is 
directed  can  return  no  satisfactory  excuse  for 
not  bringing  up  'the  body  of  the  prisoner. 
The  return  to  it  is  made  by  producing  the 
prisoner,  and  setting  forth  the  grounds  and 
proceedings  upon  which  he  is  in  custody. 
If  this  return  presents  sufficient  matter  to 
justify   the   detention,  the   prisoner  is  re- 
manded to  his  former  custody ;  if  insufficient, 
he  is  discharged.     (Bl.  Com.,  cited  3  Ste. 
Com.  712-21 ;  Broom  Com.  247-50.) 

By  the  statute  25  &  26  Vict.  c.  20,  it  is 
enacted,  that  no  writ  of  habeas  corpus  shall 
issue  out  of  England,  by  authority  of  any 
Judge  or  Court  of  justice  therein,  into  any 


— i 


PROCEEDINGS   OTHER  THAN  BY  ACTION.  417 

colony  or  foreign  dominion  of  the  Crown,  p^rt  rv. 
w^here  Her  Majesty  has  a  Court  of  justice    ^^  ^ 
having  authority  to  issue  the  writ,  and  to   Sec.  IV. 
insure  the  due  execution  thereof  throughout 
such  colony  or  dominion. 


T  3 
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CHAPTER  III. 

OF  THE   INTERPOSITION  OF  THE   COUNTY 

COURTS. 

PabtIV.  In  this  chapter  it  is  proposed  to  give  a 

Tit  n 

Cap.  ni.  concise  statement  of  the  general  jurisdiction 


of  the  County  Courts. 
Actionsin         As  a  general  rule,  the  County  Court  has 
cSIS^iM     jurisdiction  in  all  personal  actions,  where  the 
debt,  damage,  or  demand  is  not  more  than 
whShuhM   ^^^'    ■^^*'  except  by  agreement,  the  Court 
dksISS"       has  no  jurisdiction  in  any  action  of  eject- 
ment ;  nor  in  any  action  in  which  the  title 
to  any  corporeal  or  incorporealhereditaments, 
or  to  any  toll,  fair,  market,  or  franchise,  is 
bon&  fide  in  dispute,  and  not  merely  asserted ; 
nor  in  any  case  in  which  the  validity  of  a 
devise,  bequest,  or  limitation  under  a  will 
or  settlement,  may  be   disputed;   nor  in 
any  action  for  malicious  prosecution,  libel, 
slander,  criminal  conversation,  seduction,  or 
breach  of  promise  of  marriage.     (Pollock, 
34,  35-8;  9  &  10  Vict.  c.  95.  s.  58  ;  13  & 
14  Vict.  c.  61.  s.  1.) 
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If  both  parties  agree,  by  a  memorandum  Pabt  IV. 
signed  by  them  or  their  attomies,  the  Court  cap.  ni. 
has  jurisdiction  in  all  actions  which  may  be  jurikHrtToii 
brought  in  any  superior  court  of  common  ment!**" 
law,  except  an  action  for  criminal  conver- 
sation. 

And  if  a  question  of  title  arises  inciden- 
tally, the  judge  may  decide  the  daim  which 
it  is  the  immediate  object  of  the  action  to 
enforce,  if,  at  the  hearing,  both  parties 
consent,  by  any  writing  signed  by  them 
or  their  attornies.  But  the  judgment  will 
not  be  evidence  of  title  between  the  parties 
or  their  privies  in  any  other  action  in  that 
Court,  or  in  any  proceeding  in  any  other 
Court.  (Pollock,  35,  36  ;  Broom.  Com.  59, 
65-7;  19  &  20  Vict,  a  108.  s.  23,  25.) 

A  demand  exceeding  50{.,  but  reduced  by  Reduction  of 

a  claim  by 

a  disputed  set-off  to  a  sum  not  exceeding  ■•^■*''- 
50{.,  is  not  within  the  jurisdiction.  But  the 
Court  has  jurisdiction  in  the  case  of  a  balance 
not  exceeding  50Z.  after  an  admitted  set-off. 
(Pollock,  35-6  ;  Broom  Com.  60,  61  ;  19  & 
20  Vict.  c.  108.  s.  24.) 
The  plaintiff  may  not  divide  a  cause  of  niTbion  of 

,       .  ^  cause  of 

action,  for  the  purpose  of  bringing  two  or  ^^^^ 
more  suits  in  the  County  Court,  even  in 
the  case  of  distinct  items,  if  properly  con- 
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Pakt  IV.  stituting  one  account  or  claim.  The  plaintiff, 

Cap.  ni   however,  may  reduce  his  claim  to  an  amount 

Lin^tinT     "Within  the  jurisdiction  of  the  Court ;  but, 

eiaSi!'  ***      in  such  case,  the  judgment  will  be  in  full 

discharge  of  all  demands  in  respect  of  the 

cause  of  action.     (Pollock,  36-7;    Broom 

Com.  61-4 ;  9  &  10  Vict.  c.  95.  s.  63  ;  13  & 

14  Vict.  c.  61.  s.  1.) 

Balance  of        The  lurisdiction  extends  to  the  recovery 

partSS,  or   of  any  demand  not  exceeding  501.,  which  is 

an  intestacy,  the    wholc   or   part   of    the    unliquidated 

oralegacj.  j  "*•  ^ 

balance  of  a  partnership  account,  or    the 
amount  or  part  of  the  amount  of  a  distri- 
butive share  under  an  intestacy,  or  of  a 
legacy  not  involving  a  trust.    (Pollock,  41  ; 
Broom  Com.  68 ;  9  &  10  Vict.  c.  95.  s.  65.) 
cwjcjj'rent        All  actions  and  proceedings  which  before 
JeSJSurt*.^^®  creation  of  the   new  County  Courts 
might  have  been  brought  in  any  of  the 
superior  courts  of  record,  may  be  brought 
and  determined  in  any  superior  court,  at 
the  election  of  the  parties  suing,  1.  If  the 
plaintiffs    or  one  of  the   plaintiffs   dwell 
more  than  twenty  miles  in  a  direct  line 
from  the  defendant.   2.  If  the  cause  of  action 
did  not  arise  wholly,  or  in  some  material 
point,  within  the  jurisdiction  of  the  Court 
within    which    the    defendant    dwells  or 
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carries  on  his  business,  as  a  principal,  at  Part  IV. 
the  time  of  the  action  brought.     3.  If  any   q^'  j^ 
ofBcer   of  the   County  Court  is  a  party,     . — • 
except  in  respect  of  a  claim  to  goods  and 
chattels  taken  in  execution  of  the  process 
of  the   Court,   or   the   proceeds   or  value 
thereof     (Pollock,  42-3,  49  ;  9  &  10  Vict, 
c.  95.  s.  128.) 

The  cause  of  action  will  be  deemed  to 
arise  in  a  material  point  within  the  juris- 
diction of  a  County  Court,  even  if  one  item 
only  among  several  items  in  a  connected  ac- 
count arose  within  the  jurisdiction  of  such 
Court.    (Copeman  v.  Hart,  14  Scott,  731.) 

Where  the  plaintiff  claims  more  than  20/. 
in  actions  on  contract,  or  more  than  52.  in 
actions  of  tort,  the  defendant  may  object 
to  the  jurisdiction  of  the  County  Court,  if 
he  gives  security  for  the  amount,  and  the 
costs  of  trial  in  a  superior  court,  not  ex- 
ceeding 1602.  (PoUock,  66 ;  19  &  20  Vict. 
c.  108.  s.  39.) 

If  the  plaintiff  recovers  in  a  superior  lom  of  cMts 

ins  superior 

court  a  sum  not  exceeding  201,  in  actions  ""'*• 
on  contract,  and  not  exceeding  61.  in  actions 
of  tort,  he  will  have  no  costs ;  unless  the 
County  Court  had  no  jurisdiction  in  the 
matter ;  or  unless,  in  the  case  of  an  action 
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Put  it.  of  tort,  the  defendant  suffered  judgment  by 
Q^[  Xli.  de&ult ;  or  unless  the  judge  certifies  that 
"~~     there  was  a  sufficient  reason  for  bringing 
the  action  in  the  superior  court,  or  the 
superior  court  or  judge  at  chambers  orders 
payment  of  costs  on  that  ground,  or  on  the 
ground  that  the  superior  court   had   con- 
current jurisdiction.  (Pollock,  43-7;  Broom 
Com.  69 ;  13  &  14  Vict  c.  61.  b.  11  ;  19  & 
20  Vict.  c.  108.  8.  30.) 
ordvaf  In  actions  on  contract,  within  50!.,  or  re- 

1^  » "T  duced  by  set-off  or  otherwise  to  or  within 
couit.  50Z.,  the  judge  of  a  superior  court  may,  on 
terms,  after  issue  joined,  order  the  cause 
to  be  tried  by  a  County  Court  (Pollock, 
43 ;  Broom  Com.  60 ;  19  &  20  Vict.  c.  108. 
8.26.) 
jDdgBMM .  A  plaintiff  who  has  obtained  an  unsatisfied 
judgment  or  order  in  a  County  Court,  for 
payment  of  a  debt,  damages,  or  costs,  may 
obtain  a  summons,  from  any  court  within 
the  limits  of  which  the  other  party  then 
dwells  or  carries  on  his  business,  or,  by 

1 ^f  j.]^g  judge,  from  the  court  in  which 

3nt  was  obtained,  although  the  de- 
t  may  not  then  dwell  or  carry  on 
^  in  the  district  of  such  court,  re- 
r   him   to   appear   to    answer  Buch 
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things  as  are  named  in  the  summons.     The  P-^t  IV. 

Tit.  n. 

amount  claimed  by  the  summons  may  ex-  Cap.  III. 
ceed  50Z.,  if  the  excess  consists  of  costs 
"which  have  been  incurred  in  the  previous 
proceedings  in  the  action.  (Pollock,  131 ; 
9  &  10  Vict.  c.  95.  s.  98;  19  &  20  Vict, 
c.  108.  s.  48.)  And  the  judge  before  whom 
the  summons  is  heard  may  rescind  or  alter 
any  order  previously  made  against  the  de- . 
fendant  for  payment  by  instalments,  or 
otherwise,  or  may  make  any  fiirther  or 
other  order  either  for  the  payment  of  the 
whole  debt  or  damages,  with  costs,  forth- 
with, or  by  instalments,  or  in  any  other 
manner  which  seems  to  Mm  reasonable 
and  just.  (PoUock,  134  ;  9  &  10  Vict.  c.  95. 
s.  100.) 

And  where  a  judgment  or  order  for  a 
debt  not  exceeding  201.,  exclusive  of  costs, 
has  been  obtained  in  any  other  court  of 
competent  jurisdiction,  such  judgment  or 
order  may  be  enforced  by  a  County  Court 
in  a  similar  manner  to  that  by  which  a 
judgment  of  a  County  Court  may  be  en- 
forced by  means  of  a  judgment  summons. 
(Pollock,  2]  0-14;  8  &  9  Vict.  c.  127;  10 
&  11  Vict.  c.  102.  s.  4.) 

Within  six  months  after  a  bill  of  ex-  ®*S^'^ 

proGcaurc  on 
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PartIV.  change  or  a  promissory  note  has  becx>me 
Cjo*!  ni  ^^®  ^^^  payable,  a  plaint  may  be  entered, 
Miuofu-    ^^^  ^  summons  issued  against  the  person 
^!S^    whom  the  holder  seeks  to  charge  ;  and  the 
plaintiff  may  at  once  sign  judgment,  unless 
the  defendant  obtains  leave  to  appear  to 
the  summons  and  defend  the  action,  upon 
his  paying  into  Court  the  sum  indorsed  on 
the  summons,  and  upon  affidavit  shoiiving 
reasonable  and  plausible  grounds,  at  least, 
for  supposing  that  there  may  be  a  defence. 
(Pollock,  158-9  ;  18  &  19  Vict.  c.  67.) 
^v«Tof       When  a  term  has  expired,  or  been  duly 
menti.         determined  by  a  notice  to  quit,  and  neither 
the  value  of  the  premises  nor  the  rent  ex- 
ceeds 50Z.  a  year,  and  no  fine  or  premium 
has  been  paid,  the  landlord  may  recover 
possession  by  an  action  in  the    County 
Court.     A  claim  for  rent  or  mesne  profits, 
or  for  both,  may  also  be  added,  so  that  the 
aggregate  amount  does    not  exceed   502. 
(PoUock,  144-5  ;  19  &  20  Vict.  c.  108.  s. 
50,  51.) 

In  the  case  supposed,  if  the  rent  does  not 
exceed  20?.,  the  lessor  may  recover  pos- 
session by  summary  proceedings  before  jus- 
tices of  the  peace.  (Ad.  Con.  368,  370  j 
Pollock,  144  ;  1  &  2  Vict,  c  74.) 
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The  landlord  may  also  proceed  in  the  PaktIV. 

.  Tit.  II. 

County  Court,  where  a  half-year's  rent  is  in  Cap.  Ili. 
arrear,  and  he  has  a  right  of  re-entry  for     "" 
non-payment,  if  neither  the  value  of  the 
premises  nor  the  rent  exceeds  50i.  a  year. 
(Pollock,  145  ;  19  &  20  Vict.  c.  108.  s.  52.) 

The  County  Courts,  except  the  Metropo-  Bankruptcy. 
politan    Courts,    have    either    general   or 
limited  jurisdiction  in  bankruptcy. 

The  general  jurisdiction  arises  when  the 
Queen  in  Council  has  transferred  the  juris- 
diction of  a  district  Coui^t  of  Bankruptcy  to 
the  Coimty  Court,  or  created  an  additional 
County  Court  invested  with  the  general 
jurisdiction  of  a  district  Court  of  Bank- 
ruptcy.    (24  &  25  Vict,  c  134.  s.  4,  5.) 

The  limited  jurisdiction  of  the  County 
Courts  in  bankruptcy  exists  in  four  cases  : 
1.  Where  a  debtor,  whose  debts  do  not  ex- 
ceed SOOL,  and  who  does  not  reside  within 
the  metropolitan  district,  that  is,  within  20 
miles  of  the  General  Post  Office,  petitions 
the  County  Court  for  adjudication  against 
himself  (s.  94.)  2.  Where  the  Court  of 
Bankruptcy  in  London  transfers  a  petition 
for  adjudication  or  a  judgment  summons  to 
a  County  Court  having  jurisdiction  in  bank- 
ruptcy (s.  88.)   3.  Where,  after  adjudication. 
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PabtIY.  the  creditors  resolve  that  the  proceedings 

Tit  H. 

Cap.  m.  sb^  ^  transferred  to  and  prosecuted  in  a 

country  County  Court,  and  the   Court  of 

Bankruptcy  orders  the  same  accordingly 
(s.  109).  4.  Where  a  prisoner  for  debt  (not 
having  been  imprisoned  for  a  debt  under 
20L)  is  unable,  through  poverty,  to  petition 
the  proper  Court,  and  therefore  petitions 
in  form&  pauperis,  and  is  brought  up  before 
the  County  Court  at  the  next  sitting  after 
the  presentation  of  such  petition  (a  99, 104.) 
A  County  Court  Judge  acting  in  bank- 
ruptcy has  the  same  powers  and  performs 
the  same  duties  as  a  Commissioner  of  a  dis- 
trict Court  of  Bankruptcy  (a  3). 

Probate  and       The  couteutious  jurisdiction  in  regard  to 

adiiiiBlitTa> 

tton.  the  grant  and  revocation  of  probate  and  let- 

ters of  administration  is  given  to  the  County 
Court  of  the  district  in  which  the  deceased 
had  his  fixed  place  of  abode,  where  it  appears 
by  affidavit  that  his  personal  estate  is  under 
200^.,  and  that  he  had  no  real  estate  of  the 
value  of  SOOi.  (PoUock,  223 ;  20  &  21  Vict 
c.  77  ;  21  &  22  Vict.  c.  95.  a  10.)  (a) 

Appeal.  In  actions  in  which  the  debt  or  damage 

is  above  20i. ;  in  actions  of  replevin,  where 

(a)  Ab  to  the  jurisdiction  in  certain  other  cases,  see 
Pollock's  Countj  Court,  Introd.  &c 
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the  rent  or  damag:e  exceeds  20?. ;  inactions  Pakt iv. 

Tit.  II. 

for  the  recovery  of  tenements,  where  the  c^.*  nj. 
yearly  rent  or  value  exceeds  20?. ;  and  in 
proceedings  in  interpleader,  where  the 
money  claimed,  or  the  value  of  the  goods 
claimed,  or  of  the  proceeds  thereof,  exceeds 
201. ;  and  in  all  actions  where  the  parties 
agree  that  the  Court  shall  have  jurisdiction^ 
there  is  an  appeal  to  one  of  the  superior 
Courts  of  Common  Law,  if  either  party  is 
dissatisfied  with  the  determination  or  direc- 
tion of  the  County  Court  in  point  of  law, 
or  upon  the  admission  or  rejection  of  any 
evidence,  unless,  before  the  decision  of  the 
County  Court  is  pronounced,  both  parties 
agree  in  writing,  signed  by  themselves  or 
their  attomies  or  agents,  that  the  decision 
of  the  Judge  shall  be  final.  But  the  Judge's 
finding  of  facts  cannot  be  questioned. 
(Pollock,  173-4  ;  13  &  14  Vict.  c.  61.  s.  14  ; 
19  &  20  Vict.  c.  108.  s.  68-9.) 

If,  on  a  question  of  probate  and  adminis- 
tration, either  party  is  dissatisfied  with  the 
determination  of  the  Judge,  in  point  of  law, 
or  upon  the  admission  ot  rejection  of  any 
evidence,  he  may  appeal  to  the  Court  of 
Probate.  (PoUock,  231  ;  20  &  21  Vict, 
c.  77,  8.  58.) 
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Pakt  rv.      There  is  a  right  of  appeal  to  the  Court  of 
Tit.  II. 
Cap.  III.  Appeal  in  Chancery,  fix)m  the  decisions   or 

orders  of  a  County  Court  Judge  acting  in 

bankruptcy.     (24  &  25  Vict.  c.  134.  s.  66.) 
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TITLE  III. 

OF  THE  LEADING  PRINCIPLES  AND  RULES 
OF  EVIDENCE  BY  WHICH  THE  COURTS  OF 
COMMON  LAW  ARE  REGULATED,  IN  CIVIL 
CASES  (a). 

Evidence  is  either  direct  or  indirect.  Direct  PartIV. 
evidence  is  that  which  directly  proves  a        ' 
fact,  by  witnesses,   things,  or  documents.  SSS^rt  "** 
Indirect  or  circumstantial  evidence  is  that 
which  only  indirectly  proves  a  fact,  by  way 
of  inference ;  and  it  is  either  conclusive  or 
presumptive,  according  as  the  fact  to  be 
proved  is  a  necessary  consequence,  or  is 
only  a  matter  of  probable  inference.    (Best, 
24-5,  388  ;  Powell,  48.) 

Direct  evidence  is  either  primary  or  se- primary  and 
condary.     Primary  evidence  is  that  which  evidence. 

(a)  In  addition  to  the  philosophic  and  highly  instnic- 
tiye  elementary  treatise  of  Mr.  Best  the  compendious  and 
ahle  treatise  of  Mr.  Powell,  and  the  elaborate  practical 
work  of  Mr.  Roscoe  on  'Evidence  at  Nisi  Prius/  on 
which  this  concise  statement  of  the  leading  principles  of 
the  Law  of  Evidence  is  founded,  the  reader  is  referred 
generally  to  the  learned  works  of  Mr.  Phillips,  Mr.  Tay- 
lor, Mr.  Starkie,  and  others,  on  the  same  subject. 
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Fast  IV.  constitutes  the  most  original  and  the  high- 
'     '  est  kind  of  proo£     Secondary  evidence  is 
that  which  constitutes  a  derivative  and  in- 
ferior kind  of  proof,  necessarily  presuppos- 
ing the  existence  of  better  proof  withheld, 
(Best,  388-9  ;  Powell,  42 ;  Rose.  1,  4.) 
ocnerai  rule      It  is  a  general  rule  that  the  highest  kind, 
SSSe^tTbi  though  not  the  fullest  quantity,  of  evidence, 
of   which  the  nature  of  the  case  admits, 
and  which  can  be  obtained,  must  be  given  ; 
and  that  secondary  evidence  is  only  admis- 
sible where  primary  evidence  cannot  be  6b- 
Si!c?i"fi«her  tained.   And  hence  a  person  may  not  adduce 
*°***      such  evidence  as  necessarily  presupposes  the 
existence  of  a  higher  kind  of  evidence,  of 
which  he  might  have  availed  himself,  but 
which  he  has  kept  back.    (Best,  1 1 2-4,  579  ; 
Rose.  1,  4 ;  Powell,  4,  41-2  ;  45-6.) 

But,  in  general,  direct  evidence  and  indi- 
rect or  circumstantial  evidence  are  equally 
admissible.  So  that  indirect  or  circumstan- 
tial evidence  is  admissible,  even  where 
direct  evidence  might  have  been  produced, 
though  the  absence  of  direct  evidence  may 
be  the  subject  of  comment  to  the  jury. 
(Best,  389,  390.) 
Admini-  When  private  documents  are  facts  in 

JJg2S7     issue,  no  derivative  evidence  of  their  con- 
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tents  is  receivable  until  the  absence  of  the  Past  IV. 
original  writing  is  accoimted  for.  (Best,  .  ' 
299,  300  ;  PoweU,  41,  337,  356.) 

But  when  primary  evidence  cannot  be 
had,  or  at  least  without  such  a  degree  of 
inconvenience  as  to  amount  to  that  which 
would  be  in  the  highest  degree  unreason- 
able, secondary  evidence  is  receivable;  as 
when  an  original  document  is  destroyed  or 
lost,  or  is  in  the  possession  of  the  adverse 
party  who  does  not  produce  it  after  due 
notice,  or  of  a  party  who  is  privileged  to 
withhold  it  and  insists  on  his  privilege,  or 
of  a  party  who  is  out  of  the  jurisdiction  of 
the  Court ;  or  as  in  the  case  of  documents 
of  a  public  nature,  such  as  records,  court 
rolls,  public'  books,  registers  of  births,  bap- 
tisms, marriages,   deaths,   and  burials,   of 
which,  to  prevent  inconvenience,  an  exem- 
plification or  office  copy  or  a  certified  or 
examined  copy  is  sufficient  evidence.   (Best, 
594,  600 ;  PoweU,  66,  280-299,  318,  319, 
337,  356  ;  Rose.  92,  104-5,  108-110,  415.) 
The  law  does  not  recognise  any  degrees  Kind  of 

*'         ^  Mcondary 

in  secondary  evidence.    A  party  entitled  to  ^^^ 
resort  to  secondary  evidence  may  in  general  '***'»****• 
resort  to  any  form  of  it.    Thus,  the  evidence 
of  a  witness  who  has  read  a  destroyed  or 
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Pabt  IV, 
Tit.  in. 


Extrinsic 
evidence* 


Hearay 
evidence. 


Evidence  on 
mattert  of 
public  and 
general  in- 
interest,  by 
declarations 
of  deceased 
persona,  &c. 


lost  document  is  receivable,  though  a  copy 
of  it  is  in  existence.  But  that  which  is 
adduced  as  evidence  must  really  amount  to 
legitimate  proof:  so  that  a  copy  of  a  copy 
is  not  receivable;  and  a  copy,  to  be  ad- 
missible, must  be  proved  to  be  accurate  by 
a  person  who  made  it,  or  compared  it  with 
th^  original  (Best,  597 ;  Rose.  12 ;  Powell, 
355-6.) 

Extrinsic  evidence  is  not  in  general  ad- 
missible to  contradict,  add  to,  subtract  from, 
vary,  or  explain  a  written  contract.  (See 
supra^  p.  62-4.) 

Hearsay  evidence  (that  is,  a  statement 
of  what  the  witness  has  heard  another  say) 
is  generally  inadmissible.  But  it  is  ad- 
missible as  evidence  of  character,  or  when 
it  constitutes  part  of  a  transaction,  and  is 
explanatory  of  the  nature  of  such  transac- 
tion. And  (as  we  shall  presently  see)  there 
are  various  other  cases  in  which  general 
reputation  or  the  declarations  of  other  per- 
sons may  be  adduced  as  evidence.  (Bosc. 
36,  39,  43 ;  Powell,  84-8,  91,  94.) 

Matters  of  public  and  general  interest — 
such  as  the  boundaries  of  counties  or 
parishes,  rights  of  common,  claims  of  high- 
way, &c. — may  be  proved  by  common  re- 
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putation,  and  even  by  the  declarations  of  Paet  iv. 
deceased  persons  who  may  be  presumed  to        ' 
have  had  competent  knowledge  on  the  sub- 
ject, if  such  declarations  were  made  before 
any  controversy  arose.  (Best,  613  ;  Powell, 
94,  103-4  ;  Rose.  39-43.) 

Matters  of  pedigree  may  be  proved  by  Evidence  on 

peoi^reef  oy 

declarations  of  deceased  persons  connected  Si^n«,^^."*" 
by  blood  or  maniage  with  the  family,  if 
made  before  any  controversy  arose;  by  the 
general  reputation  of  a  family,  proved  by 
a  surviving  member  of  it ;  by  entries  in 
books  made  by  members  of  the  family ;  by 
correspondence  between  them,;  by  recitals 
and  descriptions  in  deeds  and  wills,  inscrip- 
tions, genealogies,  &c.  (Best,  614 ;  Rose. 
36-9;  Powell,  112-22.) 

Declarations  made  by  deceased  persons  Declarations 

of  deceased 

who  had  no  interest  to  pervert  the  facts,  ?«[«>«•'  *» 

*■  '  otner  cases. 

and  made  them  against  their  pecuniary  or 
proprietary  interest,  are  receivable  in  evi- 
dence, in  proceedings  against  third  parties. 
(Best,  615 ;  Powell,  129, 131, 133;  Rose.  46.) 
Contemporaneous  declarations  made  in 
and  forming  part  of  the  regular  course  of 
business  by  deceased  persons,  who  had  a 
personal  knowledge  of  the  facts  and  no 
interest  in  misrepresenting  the  truth,  are 

u 
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admissible  in  evidenoe.  (Best,  616  ;  Powell, 
138,  144-5  ;  Rose.  46,  60-2.) 

Entries  or  memoranda  are  not  admissible 
as  evidence  per  se,  while  the  person  who 
made  them  is  living ;  but  if  produced  in 
Court,  they  may  be  used  by  the  person 
who  made  or  examined  them,  for  the  pur- 
pose of  refreshing  his  memory.  (Powell, 
44,  45,  278,  361-3;  Best,  301,  618;  Rose. 
154.) 

The  opinions  of  witnesses  are  not  in 
general  admissible  as  evidence.  But  in 
matters  of  science,  skill,  trade^  and  peculiar 
knowledge,  experts,  (that  is,  persons  con- 
versant with  the  subject),  are  often  required 
to  give  their  opinions.  (Best,  627,  630; 
Powell,  61-3;  Rose.  153.) 

Self-serving  evidence  is  not  in  general 
admissible ;  for  it  is  a  general  rule  that  a 
man  shall  not  be  allowed  to  make  evidence 
for  himself:  so  that  nothing  said  or  done 
by  a  peraon  who  has  an  interest  at  the 
time  will  be  evidence  either  for  him  or 
those  who  claim  under  him.  But  self- 
disserving  statements,  usually  termed  ad- 
missions, are  ordinarily  receivable  in  civil 
cases.     (Best,  689,  651,  671 ;  Powell,  111.) 

In  civil  cases,  subject  to  the  rules  as  to 
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the  burden  of  proof,  a  mere  preponderance  Part  IV. 
of  probability  is  a  sufficient  ground  of  de-        ' 
cision ;  and  slight  evidence  uncontradicted 
may  become  cogent  proof.    (Best,  120,  337.) 

The  testimony  of  a  single  witness  is  suf-  sufficiency  of 

*>  ^  one  witness. 

ficient  in  civil  cases.  And  where  an  in- 
strument is  subscribed  by  several  witnesses, 
it  is  generally  sufficient  to  call  one.  But 
in  a  Court  of  Equity,  in  the  case  of  a  will, 
all  the  witnesses  to  it  who  are  in  England, 
and  capable  of  being  produced,  are  exa- 
mined. (Best,  701,  719  ;  Powell,  46,  361  ; 
Rose.  116,  125.) 

No  one  (except   the   Sovereign)  is   ex-  Duty  to  give 

V  viCI  vliCC  • 

empted  by  his  position,  however  exalted, 
from  giving  evidence.     (Best,  168.) 

Some  evidence  is  excluded  on  the  firoimd  Evidence 

^  against 

of  public  policy,  as  tending  to  the  public  p"**"*' p**"*'^* 
detriment.     (Best,  732-3;  Powell,  80-3; 
Rose.  143;  Beatson  v.  Ske7te,  5  Hurl.  & 
Norm.  838.) 

Communications  made  by  a  person  to  his  Privileged 
counsel,  solicitor,  or  attorney,  are  privi- 
leged &om  disclosure,  unless  the  client, 
whose  privilege  it  is,  waives  it.  But  no 
such  privilege  exists  in  the  case  of  patients 
and  medical  men,  or  secrets  disclosed  in 
the  ordinary  course  of  business  or  friend- 

V  2 


communi- 
cations. 
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Pabt  IV.  ship.     (Best,  734,  740 ;  Powell,  73 ;  Rose. 
'^II!^   139-42.) 
uHH^!^        Except  in  certain  cases  provided  for  by 

f  XpOM  to 

aproMcu.     statute,  a  witness  is  not  obliged  to  answer 

tlon,  penalty,  '  ® 

or  foriieitiue.  ^^^j  qucstion,  the  answering  which  would 
have  a  tendency  to  expose  him  to  a  criminal 
prosecution  or  proceedings  for  a  penalty  or 
a  forfeiture.  But  a  witness  cannot  refuse 
to  answer  a  question  on  the  ground  that  it 
may  tend  to  show  that  he  owes  a  debt^  or 
is  otherwise  subject  to  a  civil  suit.  (Best, 
169-179;  Powell,  68,  70;  Rose.  144; 
46  Geo.  III.  c.  37.) 


SSSteit"  ^  person  is  incompetent  to  give  evidence 
diinZy^'  while  non  compos  mentia  (Best,  200-2.) 
But  the  testimony  of  an  infant  of  tender 
years  is  receivable,  if  he  understands  the 
nature  and  obligation  of  an  oath  and  the 
consequences  of  perjury.  (Best,  212,  215  ; 
Powell,  21-2  ;  Rose.  135.) 

A  person  is  deemed  to  be  incompetent  to 
be  a  witness,  for  want  of  religious  belief,  if 
he  does  not  believe  in  a  Supreme  Being, 
who  will  punish  perjury,  either  in  this  life 
or  in  the  next.     (Best,  221 ;  Powell,  22-6  ; 
Rose.  136.) 
fi*2n  M^h?       In  the  case  of  Quakers,  Moravians,  and 
Quaker*,  &c°.  Separatists,  the  Legislature  has  substituted 
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for  an  oath  a  solemn  aflSrmation  or  declara-  Pabt  IV. 
tion.  And  in  civil  cases,  if  anyone  called  as  -1— 
a  witness  refuses,  from  alleged  conscientious 
motives,  to  be  sworn,  the  Court  m^;y  per- 
mit him  to  make  a  solemn  affirmation  or 
declaration  in  a  given  form.  But  to  a  false 
affirmation  or  declaration  in  these  cases, 
the  penalties  of  perjury  are  annexed.  (Best, 
227-9  ;  Powell,  23 ;  Rosa  136  ;  17  &  18 
Vict.  c.  125.  s.  20-1.) 

Parties  to  any  civil  proceeding,  and  their  ^Jjg«>ce  of 
wives,  may  be  examined  on  behalf  of  either  *«^^^e«- 
or  any  of  the  parties  therein;  except  in 
actions,  suits,  or  proceedings  instituted  in 
consequence  of  adultery,  or  in  an  action 
for  breach  of  promise  of  marriage.  (14  & 
15  Vict.  c.  99.  s.  2-4;  Best,  237.)  But 
a  husband  must  not  give  evidence  against 
his  wife,  nor  a  wife  against  her  husband, 
in  any  criminal  proceedings,  or  in  any 
proceedings  instituted  in  consequence  of 
adultery.  And  husbands  and  wives  are  not 
compellable  to  disclose  any  communication 
by  the  one  to  the  other  during  the  mar- 
riage. (Best,  243-4;  Powell,  38.  344; 
Rose.  139 ;  16  &  17  Vict,  a  83.  s.  1-3.) 

Crime  is  not  now  a  ground  of  incompe-  SJSSSSS"©? 
tency.    (Best,  197 ;  Powell,  27 ;  Rose.  136 ;  ;hJTariier 

ofthewitneM. 
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Part  IV.  6  &  7  Vict  c.  85.)  And  evidenoe  of  the  bad 
'  character  of  a  witness  is  not  ordinarily 
admissible.  But  the  credibility  of  a  ^tness 
may  be  impeached,  but  not  by  the  party 
producing  him,  by  general  evidence  that  he 
is  imworthy  to  be  believed,  even  on  oath, 
or  by  showing  that  he  has  been  convicted 
of  felony  or  misdemeanor.  (Best,  350, 
781-3;  PoweU,  446-448;  Rosa  144-5, 
152 ;  17  &  18  Vict  c.  125-  a  22,  25,  103.) 

Pecuniary  interest  is  not  now  a  ground 
of  incompetency  to  be  a  witness.  But  such 
an  interest,  and  certain  social  relations, 
whether  of  kindred  or  otherwise,  and  the 
desire  of  preserving  the  reputation  of  the 
witness  or  of  others  with  whom  he  is  iden- 
tified, are  all  circiunstances  which  may 
create  a  bias,  and  should  be  taken  into 
account  in  estimating  the  value  of  testimony. 
(Best,  229,  263-6 ;  Powell,  27-8 ;  6  &  7 
Vict  c.  85.) 

The  burden  of  proof  lies  on  the  party 
who  asserts  that  which  substantially  con- 
stitutes the  afiirmative  of  the  issue  or 
question  in  dispute,  though  it  may  not  be 
an  affirmative  in  form,  or  may  involve  a 
negative :  so  that  the  party  who  denies 
that  affirmative  need  not  give  any  evidence 


Burden  of 
proof. 
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in  support  of  such  denial^  until  the  party  Part  ly. 
a^sserting  the  affirmative  has  at  least  laid        ' 
some  probable  grounds  for  belief  of  it.    But 
this  rule  does  not  apply,  where  the  pre- 
sumption  is  in  fovonr  of  the  party  asserting 
the  affirmative  ;  nor  where  the  case  of  the 
opposite  party  depends  on  a  fact  which  is 
peculiarly  within  his  own  knowledge.   And 
proof  of  a  negative  may  be  required,  when 
it  is  not  simple,  but  qualified  by  circum- 
stances which  are  the  matter  in  issue.  (Best, 

353,   356,   368-61,   363-4,   422;    PoweU, 

181-4;  Eosc.89,  90.) 

As  a  general  rule,  the  party  alleging  a 

breach  of  duty  must  prove  it.  (Powell,  183.) 

The  acknowledgment  of  receipt  of  money,  ^^'^^^^' 

in  the  operative  part  of  a  deed  or  in  aJSne^.®' 

recital,  is  conclusive,  at  law,  between  the 

parties.    But  a  receipt  in  writing  not  under 

seal,  whether  by  indorsement  on  a  deed  | 

or  otherwise,  and  h.  fortiori,  a  mere  verbal  i 

acknowledgment,  is  only  prim4  fitcie  evi- 
dence, which  may  be  rebutted,  even  by  oral 

evidence.      (Best,    606-6  ;    Powell,    156 ; 

Sm.  Law  of  Prop.  695 ;   Chit.  Con.  669 ;  i 

Ad.  Con.  1022-3.)  (a) 
If  a  plaintiff  succeed,  it  must  be  by  the  puuntiff 

muit  prevail 
(a)  As  to  EstoppeU  see  Sm.  Law  of  Prop.  827-830. 
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strength  of  his  own  right  and  the  clearness 
of  his  own  proof,  and  not  through  the  want 
of  right  or  the  weakness  of  proof  on  the  part 
of  his  adversary.     (Best,  355 ;  Rose.  660.) 

It  is  sufficient  if  only  the  substance  of  the 
issue  is  proved.  (Best,  371 ;  Powell,  187; 
Rosa  81.) 

Evidence  may  be  rejected  as  irrelevant, 
when  it  does  not  concern  the  relative  conduct 
of  the  twc  parties,  but  that  of  one  of  them 
and  a  third  party ;  or  when  it  is  not  pertinent 
to  the  issue  either  directly  or  indirectly,  nor 
tends  to  increase  or  diminish  the  damages ; 
or  when  the  connection  between  the  £gtct 
to  be  proved  and  the  evidentiary  facts 
is  too  remote  and  conjectural ;  or  when  the 
evidence  is  not  relevant  to  the  pleadings  or 
written  statements  which  the  parties  have 
made  to  enable  the  tribunal  to  see  the 
points  in  dispute.  And  evidence  is  unne- 
cessary^ when  the  facts  have  been  admitted 
by  the  party,  or  his  counsel,  attorney, 
agent,  or  partner,  or  by  some  one  under 
whom  he  claims,  on  the  record  or  otherwise, 
or  decided  by  a  verdict  in  an  action  betw^n 
the  same  parties,  or  are  noticed  by  the 
Courts  ex  officio,  or  deemed  notorious,  or 
presumed.     An  admission  by  a  wife,  how- 
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ever,  will  not  bind  her  husband,  unless  she  Part  IV. 

Tit  III 

can  be  deemed  to  be  his  agent ;  nor  will  an        ' 
admission  by  a  guardian  bind  the  infant,  guardian. 
(Best,  340-2 ;  Powell,  161-153, 156, 161-3, 
220-1,  280,  288-9 ;  Rose.  69-62,  68, 70,  72, 
74-76,  157-160,  and  supra,  p.  186,  338. 

Evidence  of  the  character  of  the  parties  Eyidence  of 

character  of 

is  generally  irrelevant  and  inadmissible  in***®^"**^*- 
civil  cases^  unless  it  is  of  the  substance  of 
the  issue.     (Powell,  226  ;  Rose.  77 ;  Best, 
344-5.) 

The  statement  of  a  third  person  made  where  evt- 

dence  in 

on  oath,  in  any  kind  of  proceeding,  or  a  JS^-Jfg  J'**" 
verdict  or  judgment  or  decree  in  such  pro-  *^™""***®- 
oeeding,  is  not  evidence  against  a  person 
who  was  no  party  to  such  proceeding,  and 
therefore  had  no  opportunity  of  cross-exa- 
mination, nor  was  privy  to  one  who  was  a 
party.  But  the  depositions  of  a  witness  on  a 
former  trial  may  be  used  on  a  subsequent 
trial,  where  the  same  matter  is  in  issue,  and 
the  parties  are  the  same  persons  or  their 
representatives,  and  the  witness  is  dead,  or 
cannot  be  found,  or  is  prevented  by  illness 
from  attending  on  the  subsequent  trial. 
(Best,  609,  621 ;  Powell,  146,  278 ;  Rose. 
100,  157-160,  166.) 
Some  presumptions  of  law  are  conclu-  2iJ/®f  „. 

U  3  sumptions. 
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,  sire,  and  cannot  be  rebatted ;  \dule  others 
are  inconclosiTe,  and  may  be  rebutted. 
And  the  latter  may  be  divided  into  slight 
and  strong,  according  as  they  are  or  are 
not  of  sufficient  strength  to  shift  the  burden 
of  proof.     (Beat,  406,  420  ;  Powell,  51.) 

"c  It  ia  presamed,  condusively,  that  all  per- 
sons are  acquainted  with  the  law^.  And 
every  person  must  be  taken  to  intend  the 
natural  consequences  of  his  acts.  (Best, 
440,  446  ;  Powell,  53;  Rose.  27.) 

'^  In  many  cases  acts  are  presumed  to  be  in 
in  accordance  with  the  ordinary  conduct  of 
mankind,  the  habits  of  society,  and  the 
usages  of  trade,  where  there  is  no  reason  to 
suppose  the  contrary.    (Best,  501-4.) 

n  Where  an  instrument  or  act  is  susceptible 
of  two  constractions,  the  one  involving  that 
which  ie  legal,  and  the  other  that  which  ia 
illegal,  the  parties  will  be  presumed  to  have 
intended  the  former.  (Best,  449.)  Indeed, 
persons  are  presumed  to  have  acted  rightly : 
so  that  non-performance  of  duty,  miscon- 
duct, irregularity,  illegahty,  fraud,  perjury, 
Dr  othervice  or  wrong,  is  not  to  be  presumed. 
;Be8t,  436,  447-8,  460-4.  460,  463  ;  Hose. 
36,  35;  Powell,  61.)  Hence,  no  person 
is  to  be  required  to  explain  or  contradict, 
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until  enoufi^h  has  been  proved  to  warrant  Part  iv. 

.  ,  TiT.lir. 

a   reasonable  and  just  conclusion  against     -J_  ' 

him,  in  the  absence  of  explanation  or  con- 
tradiction. (Best,  448  ;  Powell,  49.)  And, 
on  the  same  principle,  the  Courts  are 
inclined  to  dispense  with  proof  of  circum- 
stances which  are  essential  to  the  validity 
of  official  and  other  acts,  and  by  which 
they  were  probably  accompanied  in  most 
instances.  Thus,  prior  acts  are  sometimes 
inferred  from  posterior  acts,  and  posterior 
acts  from  prior  acts,  and  intermediate 
acts  from  antecedent  and  subsequent  acts. 
Best,  456.) 

Possession,  or  quasi  possession,  or  receipt  Pretumpuon 

,  .  frompusses- 

of  rent  from  the  person  m  possession,  as  the  J.S"t*J/^„t 
case  may  be,  is  prim&  facie  evidence  of 
property.     (Best,  465;  Rose.  31,  660.) 

Ancient  documents  proved  to  have  come  Evidence 

from  ancient 

from  the  proper  custody,  and  purporting  <»ocumenw. 
to  be  a  part  of  the  transactions  to  which 
they  relate,  are  evidence  of  those  transac- 
tions.    (Powell,  106,  110.) 

The  posting  of  a  letter  is  primd.  facie  pretumpuon 

,  of  receipt  of 

proof  of  its  receipt  in  due  time.    (Best,  »i«^'«'- 
503.) 

Any  considerable  and  unnecessary  lapse  presumption 
of  time,  without  demand  of  payment,  and 
without  any  acknowledgment  of  the  exis- 
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Part  TV.  tence  of  a  debt,  affords  prim&  facie  pre- 

TiT  in. 

'         sumption  of  payment.     (Ad.  Con.  982.) 

IfmSS^      The  presumption,  in  the  absence  of  evi- 

ano0  of  cb6 

SS«!'*'***'  dence  to  the  contrary,  is  in  fitvour  of  the 
continuance  of  things  in  the  same  state  in 
which  they  are  proved  to  have  existed. 
(Best,  504. ;  Rose.  27.) 

ot^^oS^      The  continuance  of  Kfe  is  often  to  be pre- 

h^mm  life,  sumcd.  But  whcu  a  person  goes  abroad,  or 
leaves  his  usual  place  of  resort,  and  has  not 
been  heard  of  for  seven  years,  the  presump- 
tion of  the  continuance  of  life  ceases. 
(Best,  608 ;  Powell,  67 ;  Rose.  34.) 

2lo*iS5?**"  In  the  absence  of  evidence  to  the  contrary, 
a  document  which  is  lost  or  not  produced  on 
notice,  will  be  presumed  to  have  been  duly 
stamped.  (Best,  310;  Powell,  366;  Rosa  36.) 

^!Si  ill         The  execution  of  a  deed,  if  attestation 

deeds,  willt,  ' 

dwu^ti.  was  necessary,  must  be  proved  by  at  least 
one  of  the  attesting  witnesses,  notwith- 
standing the  testimony  of  third  persons,  or 
an  admission  of  the  party  by  whom  it  was 
executed,  except  it  be  a  formal  admission 
made  inter  partes  for  the  purpose  of  the  trial. 
If  an  attesting  witness  is  satisfied  as  to  his 
signature,  and  says  he  is  therefore  sure  he  saw 
the  instrument  executed,  recollection  of  the 
execution  is  not  necessary.     If  the  witnesses 
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are  dead,  or  insane,  or  out  of  the  jurisdic-  Pabt  rv. 

m-_     TTT 

tion  of  the  Court,  or  cannot  be  found,  proof       '      ' 
may  be  given  of  their  handwriting.    (Best, 
294-5 ;  PoweU,  46;  Rose.  114,  117.) 

'  Documents  attested,  but  not  requiring    . 
attestation,  may  be  proved  as  if  not  attested. 
(Rose.  Ill,  112,  114;  Best,295-6;  Powell, 
359-61,  363;  17  &  18  Vict,  c  125.  s.  26, 
103.) 

Where  there  is  no  attesting  witness  to 
an  instrument,  it  is  usually  proved  by 
evidence  of  the  handwriting  of  the  party. 
(Best,  296.) 

A  probate  is  now  evidence  of  the  validity 
and  contents  of  a  will  of  real  as  well  as 
personal  estate.  (Rose.  124  ;  20  &  21  Vict, 
c.  77.  s.  61-2.) 

No  proof  is  required  of  a  deed,  will,  or 
other  document,  more  than  thirty  years 
old,  and  coming  from  a  custody  in  which  it 
was  not  unreasonable  to  expect  to  find  it, 
though  it  might  not  be  the  most  proper 
custody.  But  if  attested,  the  opposite 
party  may  call  the  attesting  witness  to 
show  that  it  was  not  duly  executed.  (Best, 
295,  461 ;  Powell,  135,  297,  360  ;  Rose. 
120-1,  127.) 

Judgment  as  to  the  genuineness  of  hand-  SSTtiUlS' 
writing  may  be  formed  from  having  seen  IlSS?be*^"* 

formed. 
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PaxtIV.  the  person  write  on  former  oocasions;  or 

Tit  III  . 

'     '  from  having  corresponded  with  him,  or  had 

other  opportunities  of  seeing  his  hand- 
writing ;  or  from  a  comparison  of  the 
handwriting  in  question  with  other  docu- 
ments proved  to  have  been  written  or 
signed  by  him.  (Best,  316,  318,  322,  323, 
329 ;  Powell,  357  ;  Rosa  119-20 ;  17  &  18 
Vict  c.  125.  s.  27,  103.) 
MntSnt^md*  Where  part  of  a  document  or  statement 
.  is  used  against  a  person,  he  has  a  right  to 
have  the  whole  of  it  laid  before  the  jury, 
so  far  as  it  bears  upon  the  part  so  used. 
(Best,  640  ;  Powell,  277.) 

2?mTiS»rd.  '^^^^  PflJ^t  of  ^  record  which  states  what 
has  taken  place  cannot  be  disputed.  But 
the  judicial  part  is  in  general  only  evidence 
against  those  who  are  parties  or  privy  to  the 
proceeding.    (Best,  742-3  ;  Bosa  157-8.) 

imipi^tuid        Either  party,  in  a  civil  proceeding  in  any 

menti**"'  of  the  superior  Courts,  is  entitled  to  an  in- 
spection of  documents,  in  the  possession  of 
the  opposite  party,  which  relate  to  his  own 
case  alone,  or  to  the  cases  of  both  parties 
conjointly,  and  to  take  copies  of  such 
documents.    (Best,  752-3 ;  Powell,  331-7) 

Nodceto  When  documents  required  as  evidence 

produc*  , 

documenti.    are  m  the  possession  of  the  adverse  party, 
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a  notice  to  produce  them  should  be  served  Pabt  iv. 

Tit  III 
on  him  ;  and,  if  he  does  not  produce  them,      J ' 

secondary  evidence  of  their  contents  may 
be  given.  If  they  are  in  the  possession  of 
a  third  person,  he  may  be  served  with  a 
subpoena  duces  tecum,  i.e.  a  summons  to 
attend  the  trial  as  a  witness,  and  bring  the 
documents  with  him.  But  a  person  need 
not  produce  documents,  if  the  disclosure 
would  involve  a  breach  of  professional  con- 
fidence, or  might  subject  him  to  a  criminal  . 
prosecution,  penalty,  or  forfeiture,  or  loss 
of  his  estate  or  interest.  So  that  a  person 
or  his  attorney  need  not  produce  the  muni- 
ments of  title  to  his  estate,  but  secondary 
evidence  of  their  contents  may  be  given. 
(Best,  289-90;  Powell,  337-8;  Rose.  7, 
133.) 

Either  party  may  call  on  the  other  party,  ^*^}^ 
by  notice,  to  admit  any  document,  saving 
all  just  exceptions ;  and  in  case  of  refusal 
or  neglect  to  admit  it,  the  costs  of  proving 
the  document  must  be  paid  by  the  party  so 
neglecting  or  refusing,  whatever  the  result 
of  the  cause  ipay  be,  unless  the  Judge  cer- 
tifies that  the  refusal  to  admit  it  was  reason- 
able. (Best,  759  ;  Powell,  168-9  ;  15  &  16 
Vict.  c.  76.  s.  117.) 
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ABANDONMENT,  300. 

ABATEMENT, 

deprivation  of  possession  by,  72. 
of  nnisanoes,  870. 

ABSCONDING, 

arrest  to  preyent,  15, 16. 

ACCEPTANCE, 
of  a  bill,  214. 
for  honour,  217. 
supra  protest,  218. 
per  proc,  218. 

ACCroENT, 

responsibility  for,  382. 

death  occasioned  bv  an,  9. 

from  furious  or  careless  driving,  8,  9, 235. 

through  the  suflFerer's  or  his  servant's  negligence,  2,  8,  9. 

occasioned  by  another's  negligence,  7-10. 

from  -weUs,  shafts,  paths,  vaults,  areas,  or  seirers,  7,  8. 

from  ferocious  animals,  8. 

ACCOMMODATION  BILL,  158, 193. 

ACCORD  AND  SATISFACTION,  374. 

ACCOUNT, 

action  of,  389. 

ACCOUNTS, 
of  agents,  334. 

open,  stated,  and  settled,  248. 
connected,  254. 
stated  by  an  infant,  56. 

ACTION.    See  Damages. 

I.  Preliminary  remarks  on  the    interposition  of  the   Courts  oj 
Common  Law,  364. 

damnum  absque  injuria,  364. 

iiguria  sine  damno«  364. 
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ACTION— <«mfanii€rf). 

cases  where  a  transaction  has  a  contractive,  a  tortious,  and 

a  criminal  aspect,  365. 
responsibility  for  the  consequences  of  a  tort,  366. 

n.  ^r»oiis^ieiicra%,381. 

dfflned,  381. 

where  an  action  may  be  maintained^  381. 

fUse  representation,  86-7,  382. 

ix^urj  to  a  right,  382. 

responsibility  for  accident  or  misfortune,  382. 

joint  tortfeasors,  383. 

negligence  of  the  plaintiff,  383. 

injury  from  a  public  nuisance,  384. 

action  on  an  agreement  to  do  an  act  at  a  foture  time,  384. 

liability  of  judicial  officers,  384. 

where  the  wrong  done  is  both  a  tort  and  a  felony,  384. 

liability  of  infonts  for  torts,  385. 

against  personal  representatiTes,  311-314. 

by  personal  representatiTe,  9. 

by  a  stranger  to  the  consideration,  45. 

III.  Different  kinds  of  actions,  385. 

real,  personal,  and  mixed  actions,  385-6. 
actions  ex  contractu,  386. 

assumpsit,  or  on  promises,  386. 

debt,  389. 

account,  389. 

covenant,  389. 

scire  fiicias,  390. 
actions  ex  delicto,  390. 

trespass  and  trespass  on  the  case,  390. 

trespass  for  removal  of  goods,  392. 

trover  and  conversion,  or  for  conversion,  392. 

ppplevin,  394. 

detinue,  386,  396. 

ejectment,  397. 
for  money  had  and  received,  60-1,  388. 
for  malicious  prosecution  or  arrest^  30. 
for  deceit,  86-7,  382. 
of  trespass  qnare  clausum  fregit,  398. 

lY.  Limitation  of  actions,  406.    See  Limitation. 

ADJUSTMENT,  302. 

ADMINISTRATION, 
in  Ck)unty  Court,  426. 

ADMINISTRATORS,  310. 

AFFRAY,  5,  12,  13. 
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AGENTS.    See  Pbincipals. 
AGREEMENT.    See  Contract. 

.AIR, 

right  to,  124,  430. 

ALIENS  AND  PERSONS  DOMICILED  IN  AN  ENEMY'S 
COUNTRY, 
contracts  by,  58. 

ALIMONY,  109. 

ALTERATION, 
of  property,  79. 

AMBIGUITY,  63. 

ANIMALS, 
tierociouB,  8. 

ANNUITY, 

grant  of,  41. 
APPRAISER, 

unlicensed,  51. 
APPRENTICESHIP, 

contract  of,  326. 

rights  of  master  and  apprentice,  326. 

determination  of,  328. 

transfer  of  services,  328. 

ARBITRATION,  374. 

AREA, 

unguarded,  7. 

ARREST, 

malicious,  11,  16. 

by  a  magistrate,  12,  15. 

by  a  constable,  12. 

by  a  private  individual,  12-15. 

of  a  person  about  to  leave  England,  15. 

of  a  ship,  294. 

ASSAULT,  3-5. 

ASSIGNMENT, 
of  a  contract,  59. 
of  a  policy,  283. 
of  a  bond  or  other  personal  chattel,  61-2. 

ASSUMPSIT,  386. 

AUCTION,  15a-4. 

AUCTIONEER,      , 

agent  of  seller  and  buyer,  153. 
may  sue,  342. 


AVERAGE,  ST4,  998. 
AVOWBT,  3«5. 
BAIUCENT, 

deflnitioo  of  SOS. 

diflttcat  kindi  of  baOmeDto,  utd  n^ontibilit]'  of  tbe  dif- 
ferent kinda  of  bailee^  3(M. 
dcpoutmn,  303,  304. 
eamiiiaditaiiii,  303,  304. 
locatio  et  condacdo,  303,  305. 
Tftdimn,  303,  306. 
iocalio  operii  &ciendi,  303,  307. 
mmndatDSi,  303,  308. 
•pccUl  qualified  propeHj  of  a  bailee,  308. 
BANKEB, 

paTJng  ■  forged  or  allered  cheque,  S36. 

pijing  ■  bill  betring  a  Torged  indoncment,  S37. 

pajing  >  draft  or  older  drawn  iqioD  him,  purporting  to  be 

iDdorsed  bj  the  pajee,  S37. 
his  dotj  to  ^  cheqoea  cashed,  341. 
cannot  set  np  a  jni  tertii,  241. 
cannot  recorer  Ctom  a  penton  to  whom  a  cheque  is  paid, 

241. 

haa  a  genenl  lien,  176. 

BAMK-NOTE, 

defined,  194. 

loet,  237. 

BANKRTJPTCT, 

petitioning  for  adjndication  maticionslj,  31. 
JnrisdictioD  in,  of  the  Coant7  CoiutB,  4S5. 
BABQE-OWNEBS.    Bee  Cukdrs. 
BABEATBT,  S94. 
BATTEBY,  3-6. 
BILL  OF  LADING,  192,  270. 
BILLS,  NOTES,  AND  CHEQDES, 
bill  of  exchange  defined,  192. 
'drawer,'  '  drawee,' '  acceptor,' '  payee,'  193. 
eceonunodatioD  hiU,  193. 
hnldra  of  a  bill,  194. 
le  defined,  194. 
note  defined,  194. 

ioee  between  a  cheqne  and  a  bill  of  exchange,  194. 
iisory  oote  defined,  199. 
er '  and  '  payee,'  195. 
nrity,'  19S. 
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BILLS,  NOTES,  AND  CHEQUES— (<»«<*»««0- 

*  retiring  a  bill,*  195. 
parties  to  a  bill  or  note,  196. 

infants,  56. 

married  women,  198. 

partners,  184. 

clerks  or  agents,  332,  337. 
requisites  in  a  bill  or  note,  197. 
form  of  a  bill,  198. 
form  of  a  note,  198. 
date,  place,  amount,  199. 
time  for  payment,  199. 

*  after  sight,'  200. 
'  on  demand,'  200. 

*  month,'  200. 

*  foryalue  received,'  202. 
consideration,  200. 

felony,  fraud,  forgery,  or  illegality,  201. 

inland  and  foreign  bills  or  notes,  202. 

foreign  bills  in  parts,  202. 

by  what  law  bills  are  governed,  202. 

original  transfer  of  bill  or  note,  203. 

designation  of  payee,  203. 

similarity  of  a  note,  when  indorsed,  to  a  bill,  204. 

application  of  the  law  of  bills  to  notes,  204. 

indorsement  of  bills  or  notes,  203. 

full  or  special  indorsement,  204. 

indorsement  in  blank,  204. 

bill  indorsed  in  blank,  and  afterwaidfl  in  full,  205. 

indorsement  in  auter  droit,  206. 

indorsement  with  the  words  *  sans  reoours,'  or '  with- 
out recourse  to  me,'  213. 

restrictive  indorsement,  206. 

indorsement  of  biUs  or  notes  under  5^,  209. 
transfer  of  bills  or  notes  indorsed  in  blank  or  in  fbll,  205. 
who  may  transfer,  207,  312. 
rights  of  bon&  fide  owner  for  value,  207. 
time  of  transfer,  208. 

position  of  a  person  who  takes  a  bill  or  note  overdue,  209. 
delivery,  209. 
operation  of  a  bill,  210. 
operation  of  a  note,  210. 
liability  of  the  parties  to  a  bill  or  note,  210. 
presentment  for  acceptance, 

of  a  bill  213. 

of  a  note,  213. 

where  necessary,  214. 

time  for,  214. 
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BILLS,  NOTES,  AND  CHEQUES -(coiKtjiiie<0. 
acceptance,  214. 

time  allowed  for,  215. 
how  made,  215. 
when  made,  215. 

different  kinds  of  acceptances,  215. 
absolute  or  general,  215. 
qualified,  215. 

accepting  payable  at  a  banker's,  216. 
what  an  acceptance  admits,  217. 
for  honour,  217. 
supra  protest,  218. 

acceptance  or  indorsement  per  proc.,  218. 
revocation  of,  219. 
presentment  for  payment, 
where  necessary,  219. 
to  whom  made,  219,  312. 
when  made,  220. 
days  of  grace,  220. 
usances,  221. 

notice  of  dishonour,  223,  312. 

protesting  or  noting  for  non-acceptance  or  non-payment,  227. 
protest  for  better  security,  228. 
when  notice  of  dishonour  should  be  given,  225. 
what  amounts  to  notice,  227. 

consequence  of  not  presenting  or  giving  notice   of  dis- 
honour, 221,  227. 
payment,  229,  312. 

effect  of  payment  of  a  debt  by  a  bill  or  note,  25 1. 
against  whom  payment  may  be  enforced,  229. 
amount  recoverable,  231. 
interest,  248-9. 

de&cing  stamp  on  payment^  231. 
receipt,  231. 

delivering  up  a  bill  or  note  on  pa3n[nent,  232. 
payment  supra  protest  or  for  honour,  232. 
suspension  by  renewal,  233. 
adding  a  condition  or  qualification,  233. 
alteration,  234. 
extinguishment,  234. 
satis&ction,  235. 
discharge,  235. 

discounting,  receiving,  or  cashing  a  bill  or  note  or  nego- 
tiable security,  236. 
payment  of  a  forged  or  altered  cheque,  236. 
forged  indorsement,  237. 
lost  or  stolen  notes,  bills,  &c.,  207,  237. 
crossed  cheques,  239. 
bills  and  notes  under  5/.,  240. 
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BILLS,  NOTES,  AND  CHEQUES— (confmucrf), 

clerki  wife,  or  agent  making,  drawing,  indorsing,  and  ac- 
cepting, 100, 332,  337. 
summarj  procedure  on,  423-4. 

BOND, 

by  an  infant,  56. 

transmission  of  benefit  of,  309,  311. 
ofliability  on,  309,  31L 

BORROWEK, 

responsibility  of,  304. 

BOTTOMRY,  275. 

BREWERS, 

sale  of  certain  articles  to,  168. 

BRICKS, 

burning,  75. 

BROKERS, 

who  are,  287,  343. 

agents  of  buyer  and  seller,  153. 

unlicensed,  51. 

BUGS,  361. 

BUILDINGS.    See  Light— Am— Windows— Fire,  Ac. 
waste  in,  79. 
support  o^  127. 
endangering,  83-4. 
injury  to,  73,  75. 

pulling  down  old  and  building  new,  80. 
rebuilding  in  the  city,  125. 

BUSHES, 

property  in,  143. 

CANAL  COMPANIES,  347.    See  CARRiEfts. 

CARICATURES, 

recovery  of  the  price  o^  53. 

CARRIERS, 

definition  of  a  common  carrier,  347. 
duty  of  carriers,  347. 
responsibility, 

of  carriers  of  goods,  349. 

of  carriers  of  passengers,  354. 

of  railway  companies  in  cases  of  accident,  835. 

of  railway  companies  for  luggage,  335. 
duty  of  a  ferryman,  356. 
party  to  sue  carrien,  357. 
may  sue,  342. 

X 
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'CASB,'391. 

CATS, 

^Mtrojing,  when  trespaning  or  otherwise,  74. 

CEIXABS, 

ODgnarded,  7. 

CERTIORARI,  414. 

CESSPOOL.  75. 

CHAMPERTY,  59. 

CHARACTER.    See  Lxbel — SLAin>BR — Master  aio)  Ser- 
TANT — ^EyiDBircB. 

CHARGING  ORDERS,  246. 

CHARTERERS.    See  Shipownbrb. 

CHARTER-PARTT,  268. 

CHEMISTS, 

what  thej  may  legally  do»  51. 

CHEQUE, 

defined  194. 

how  it  differs  from  a  bill  of  exchange,  194. 

negotiable,  192. 

payment  of  forged  or  altered,  236. 

crossed,  239. 

daty  of  bankers  to  get  cheques  cashed,  241. 

payment  by  cheque,  252. 

CHILDREK.     See   Parent   and   Child — Guardian    and 
Ward. 

CHOSES  IN  ACTION, 
not  assignable,  191. 

CHURCH, 

taming  a  person  ont  o^  4, 

CLERK.    See  Principals  and  Aobnts. 
term  servant  applies  to,  316. 
duration  of  engagement,  817. 
authority  to  write,    draw,   indorse,  or  accept    bills    or 

notes,  332. 
payment  to,  339. 

COACH.    See  Carribrs. 
accident,  8. 

COALS, 

sale  of,  167. 

COGNISANCE,  895. 


c 
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COGNOVIT,  35. 
by  an  infant,  56. 

COHABITATION, 

contract  founded  on,  53. 

in  restraint  of,  59. 

COMMISSION,  325. 

COMMODATUM,  303,  304. 

COMMON, 

disturbance  ol^  82. 

COMPOSITION, 
deed  of,  254-5. 

CONCEALMENT,  52. 

CONFIRMATION, 

of  a  contract  or  conveyance,  60. 

CONSIDERATION.    See  Contbacts— Bills  and  Notes — 
Guaranty. 

CONSTRUCTION, 
of  contracts  62. 

CONTRACTS  GENERALLY.    For  particular  contracts,  see 
Vendors  and  Purchase eis,  and  other  titles, 
promise  distinguished  from  a  contract,  34. 
definition  of  a  contract,  34. 
unilateral  and  bilateral,  34. 
express  and  implied,  34. 

implied  contracts  on  which  an  assumpsit  is  brought,  387. 
executed  and  executory,  35. 
further  division  of  contracts,  35. 
contracts  of  record,  35. 
cognovit,  35. 
recognisance,  36. 

characteristics  of  contracts  of  record,  36. 
how  contracts  of  record  enforced,  36. 
what  contracts  binding  on  heir  or  devisee,  36,  37. 
contracts  under  seal,  36. 
simple  contracts,  37. 
merger  thereof  37. 
parol  agreement,  38. 
requisites  to  a  contract,  38. 
how  an  express  contract  may  be  created,  38. 
terms  must  be  definitely  settled,  38. 
mutual  assent  necessary,  39. 
recission  of  an  offer,  39. 
posting  a  letter  of  acceptance,  39. 

x2 
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C0KTRACT8  GENERAIiLY--(conh»M«p. 

where  the  contract  must  be  in  writing  signed,  40. 
three  ingredients  in  a  simple  contract,  43. 
consideration, 

what  contracts  require  a  consideration,  36,  37. 
what  amonnts  to  a  consideration,  43-5,  47. 
from  whom  the  consideration  must  move,  45. 
considerations  executed,  executory,  contemporaneous, 

and  continuing,  46. 
where  the  consideration  will  not  support  an  express 
promise,  49. 
necessity  for  a  request,  47. 
wh«re  the  request  or  promise  is  implied,  48. 
what  contracts  proye  themselves,  36. 
how  contracts  may  be  discharged,  37,  38. 
illegal  contracts,  50. 

contracts  in  violation  of  the  Lord's  Day  Act,  51. 
contracts  by  or  with  unregistered  medical  practitioners, 

chemists,  and  druggists,  51. 
contracts  by  or  with  unlicensed  brokers  and  appraisers, 

and  uncertificated  solicitors,  51. 
fraud,  52. 
fiilsehood,  52. 

contracts  of  immoral  tendency,  53. 
interfering  with  justice,  59. 
in  restraint  of  trade,  59. 
creating  a  monopoly,  59. 
against  the  revenue,  59. 
in  restraint  of  marriage  or  cohabitation,  59. 
respecting  a  separation,  59. 
for  appointments,  59. 
simoniacal,  59. 

inconsistent  with  public  duty,  59. 
exempting  from  consequences  of  illegal  acts,  59. 
amounting  to  maintenance  or  champerty,  59. 
contravening  the  object  of  the  law,  60. 
wagers,  60. 
lotteries,  60. 

injurious  to  public  welfkre,  60. 
what  contracts  pass  in  liability  or  benefit  to  the  executor  or 

administrator,  311,  312. 
parties  to  contracts,  53. 
by  or  with  married  women,  106. 

persons  who  are  not  free  agents,  54. 
infknts,  54. 

persons  of  unsound  mind,  56. 
intoxicated  persons,  57. 
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CONTRACTS  GENERALLY— (conhnMerf) . 

alicDs,  persons  domiciled  in  an  enemy's  country, 

or  in  his  service,  58. 
outlaws  and  criminals,  58. 

distinction  between  void  and  voidable  transactions,  as  re- 
gards confirmation,  60. 

recovery  of  money  paid  under  a  contract,  60. 

motive  or  animus  in  cases  of  breach  of  contract,  61. 

assignment  of  a  contract,  61. 

how  a  contract  ought  to  be  evidenced  and  construed,  62. 

effect  of  recitals,  66. 

effect  of  erroneous  additions,  66. 

repugnancy,  66. 

contracts  made  in  one  country  and  to  be  performed  or  en- 
forced in  another,  66. 

joint  or  several  contracts,  67. 

contract  in  the  alternative,  68. 

time  of  performance,  68. 

where  time  is  of  the  essence  of  the  contract,  68. 

meaning  of  the  word  *  month,'  68. 

demand  of  performance,  69. 

excuse  of  performance,  69. 

stamps,  71. 

revocation  of  a  gratuitous  promise,  70. 

rescinding  or  discharging  contract,  70. 

CONTRACTOR. 

liability  for  acts  of  workmen  of,  318. 

CONVERSION,  393. 

« 

COPYRIGHT, 

assignment  of,  41^ 

COVENANT, 
action  of,  389. 
benefitof,  309,  311. 
liabiUty  on,  309,  311. 

COUNSEL, 

roles  as  to,  345. 

COUNTY  COURTS. 

cases  in  which  the  County  Court  has  or  has  not  jurisdiction, 

418. 
jurisdiction  by  agreement,  419. 
reduction  of  a  claim  by  set-^ff,  419. 
division  of  cause  of  action,  419. 
limiting  amount  of  claim,  420. 
balance  of  accounts  between  partners,  or  share  under  an 

intestacy  or  a  legacy,  420. 


COCKTY  COURTS— (cMtiniiftl). 

eoocmreni  Jnrisdiction  of  the  gnperior  Courts,  420. 

Ion  of  costs  in  b  anperior  Court,  431. 

order  of  inperior  Court  to  trj  cbok  in  the  Counly  Court, 

jadgment  nminioag,  42S. 

■nmmary  procedore  on  bilU  of  exchange  and  promiisorj 

notes,  tS3. 
recovery  of  small  tenements,  424. 
btnkrapicj',  425. 
probate  and  adminietration,  426. 
qtpeal,  4S6. 
COtJBTS.    See  Cocstt  Coitrtb, 

enumeration  and  classification  of,  378. 

interposition  of  the  Common  Law  Courts  of  general  juris' 

diction,  394. 
of  what  the  bnsinesB  of  the  Common  Law  Courts  coDdsIs, 
381. 
CBBDITOBB.    See  Dbbtob  un>  Cbiditob. 
CROPS,  139, 
CBIMINALa, 

contracts  bj,  S8. 
CDKTEST,  lOS. 
DAMAGES, 

general  remains  on,  40O. 
general  and  special,  400. 
in  actions  of  contract,  401. 
of  tort,  405. 

against  carriers  and  innkeqten,  360, 
of  trespass  qnare  clauenm  &«git,  399. 
fbr  nse  and  occapation,  147. 

fbr  bresch  of  promise  of  marriage, 

by  a  purchaser  of  realty,  403. 

by  a  vendor  of  realty,  4(14. 
tdoctiou,  114. 
ayhem,  4. 

Ise  imprisonment,  16. 
ifamacion,  28. 

alicious  arrest  or  prosecntian,  31. 
espass,  73-4. 
sturbaDce,  83-4. 
■n-deliveiy   or   non-acceptance  of  goo 

Mock  sold,  164-9,403. 
lisances,  74-6. 
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DAMAGES— (coa^inuerf). 
for  obstracting  a  right,  85. 
for  Dot  allowing  inspection  by  lessor  in  reference  to  waste, 

81. 
recoverable  by  lessee  and  reversioner,  85. 
in  cases  where  there  is  a  penalty,  401. 
with  whom  question  of  damages  rests,  401. 
a  new  trial  on  account  of  the  damages  given,  405* 

DAMNUM, 

defined,  364. 
absque  injuria,  364. 
injuria  sine  damno,  364. 

DAYS  OF  GRACE, 

in  the  case  of  bills  and  notes,  220. 
in  the  case  of  insurances,  283,  285. 

DEATH, 

caused  by  a  tort,  9. 

DEBT.    See  Debtor  and  Creditor. 
action  of,  389. 

DEBTOR  AND  CREDITOR, 
debt  defined,  242. 
consideration,  242. 
division  of  debts,  242. 
judgment  debt,  242. 
statutes  and  recognisances,  242. 
elegit,  242. 

warrant  of  attorney  to  confess  judgment,  243. 
operation  of  a  ju<^^ent  as  a  charge,  244. 
protection  of  purchasers,  mortgagees,  and  creditors  against 

judgments,  244. 
elegit  after  a  fieri  &cias,  245. 

decrees,  rules,  and  orders,  having  ejffect  of  judgments,  246. 
charging  orders,  246. 
from  what  time  the  goods  of  an  execution  debtor  are  bound, 

246. 
specialty  debt,  247. 
simple  contract  debt,  247. 
contract  of  debt,  247. 
division  of  accounts,  248. 
open  accounts,  248. 
stated  accounts,  248. 
money  lent  for  an  illegal  purpose,  248. 
interest,  248. 

where  payable,  249. 

when  it  commences,  249. 

when  it  ceases,  249. 
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DEBTOR  AND  CRKDITOR-(coMfmife<0. 

rate  of  interest,  249,  276. 

eomponnd  interest,  250. 
tender,  250. 
payment  by  bill  or  note,  251.  * 

by  cheque,  252. 

through  the  post  or  a  bank,  251. 

U^  an  executor,  trustee,  or  assignee,  252. 

presumption  of,  253. 

proof  of  payment  or  non-payment,  253. 
satisftction,  252. 
stamps  on  receipts.  253. 
connected  accounts,  254. 
appropriation  of  payments,  254. 
fhiuds  on  creditors  parties  to  a  composition,  254. 
guaranty, 

denned,  255. 

one  person  inducing  a  tradesman  to  supply  goods  to 
another  person,  256. 

enactments  of  the  Statute  of  Frauds,  256. 

eoDsideration  for  a  guaranty,  258. 

extent  of  liability,  259. 

by  a  partner,  259. 
misrepresentation  practised  on  a  surety,  259. 
discharge  of  a  surety,  260. 
right  of  surety  to  discharge  liability,  261. 
reimbursement  of  a  surety,  261. 
contribution  between  sureties,  261. 
right  of  surety  to  the  creditor's  securities,  261. 
Lord  Tenterden'b  Act  as  to  representations  or  assurances, 

262. 
set-off,  262. 
release,  262. 

creditors  of  partners,  188. 
appointing  debtor  to  be  executor,  264. 
marrying  debtor,  264. 

DECBEES, 

having  effect  of  judgments,  246. 

DEED.    See  Coktbact. 

revocation  or  discharge  o^  62. 

extrinsic  evidence  in  support  of,  or  in  opposition  to,  63. 

execution  of,  by  agent,  336. 

DEFAMATION.  See  Libel— Slandeb. 

DEFENCE, 

right  of,  367. 

DEFORCEMENT,  73. 
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*  DEL  CREDERE,'  344. 

DELIVERY  ORDER, 
countermand  oi^  368. 

DEMURRAGE,  269. 

DEPOSIT, 

to  keep  gratis,  303-4. 
to  keep  &)r  hire,  307. 

DEPOSITUM,  303-4. 

DETAINER, 

in  a  private  house,  or  in  the  street,  11. 

DETAINMENT,  294. 

DETINUE,  386,  396. 

DEVIATION,  397. 

DISHONOUR,  223.    See  Bills  and  Notbs. 

DISSEISIN,  72. 

DISTRESS, 

by  whom  made,  133. 

when  made,  133. 

how  made,  134. 

sale  of,  135. 

what  may  be  taken,  135,  362. 

distraining  in  an  unauthorized  way,  136. 

goods  fraudulently  removed,  136. 

excessive  distress,  137. 

for  damage  feasant,  371. 

tender  of  sufficient  amends,  372. 

duty  of  persons  impounding  animals,  372. 

DISTURBANCE, 

putting  down  an  affiray,  5,  12, 13. 

of  franchise,  82. 

of  common,  82. 

of  right  of  way,  83. 

of  tenants,  83. 

of  patronage,  83. 

DITCHES,  129. 

DIVORCE,  107. 

DOCK  WARRANT, 

countermand  of,  368. 

DOCTOR.    See  Medical  Men. 

DOCUMENTS.    See  Evidbnce. 
right  to  inspect  and  copy,  446, 

z3 
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DOCUMENTS— (conftjitted). 
notice  to  prodace,  446. 
notice  to  admit,  447. 
of  a  ship,  298. 

DOGS, 

ferociona,  8. 

destroying,  when  tiespaasing  or  otherwiae,  74. 

DOVEHOUSE, 
waate  in,  80. 

DOWER, 

title  to,  102. 

writ  of  right  of  dower,  385. 

dower  nnde  nihil  habet,  385. 

DRAIN,  75, 130, 

DRIVING, 

ftirioiia  or  careless,  8, 9,  319. 
duty  in,  8. 

DURESS, 

written  inatroments  obtained  by,  63. 

EASEMENT.    See  Neiohboubimg  Fboprietobs. 

EJECTION,  4, 5.    See  Ejectment. 

EJECTMENT,  145,  385.  397. 

ELEGIT,  242,  245. 

EMBARGO,  294. 

EMPLOYERS  AND  EMPLOYED,  316.    See  Master  and 
Sebtaht. 
obligation  to  remnnerate,  34-5. 
responsibility  of  an  employer  for  the  acts  or  negligence  of 

&e  person  employed,  3 1 8. 
responsibility  of  person  employed,  for  his  want  of  care, 

knowledge,  or  skill,  321,  322. 
when  the  employer  may  withhold  pay,  322. 
employing  another  person's  task-workmaii,  325. 
non-commencement  or  non-completion  o£  work  in  time, 

326. 

ENTRY,  .5,  369. 

ESTOPPEL, 

not  generally  caused  by  simple  contract,  37. 

EVIDENCE, 

direct  and  indirect,  429. 
nrimary  and  secondary,  429. 
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EVIDENCE— (confmMcd). 

general  rule  as  to  the  kind  of  evidence  to  be  adduced, 

430. 
keeping  back  a  higher  eyidence,  430. 
admissibility  of  secondary  eyidence,  430. 
kind  of  secondary  evidence  which  is  receivable,  431. 
extrinsic  evidence,  432. 
hearsay  evidence,  432. 
on  matters  of  public  and  general  interest,  by  declarations  of 

deceased  persons,  &c.,  432. 
on  pedigree  by  such  declarations,  &c.,  433. 
declarations  of  deceased  persons  in  other  cases,  433. 
entries  or  memoranda,  434. 
opinions  of  witnesses,  434. 
self-serving  and  self-disserving  evidence,  434. 
how  much  evidence  is  requisite,  434. 
sufficiency  of  one  witness,  435. 
duty  to  give  evidence,  435. 
against  public  policy,  435. 

privileged  communications,  435.  , 

tending  to  expose  to  a  prosecution,  penalty,  or  forfeiture, 

436. 
persons  incompetent  to  give,  436. 
substitution  for  an  oath,  in  the  case  of  Quakers,  &c.,  436. 
of  parties  and  their  wives,  437. 

objection  to  evidence  on  account  of  the  character  of  the 
witness,  437. 

persons  having  a  pecuniary  interest,  438. 
burden  of  proof,  438. 

acknowledgment  or  receipt  of  money,  439. 
plaintiff  must  prevail  by  the  strengdi  of  his  own  case,  439. 
.  substance  of  issues  must  be  proved,  440. 
what  may  be  rejected  or  is  unnecessary,  440. 
of  the  character  of  the  parties,  441. 
admission  by  a  married  woman  or  a  guardian,  440. 
in  another  proceeding,  441. 
presumption, 

different  kinds  of  presumption,  441. 

of  knowledge  of  Law  and  of  the  consequences  of  acts^ 
442. 

of  that  which  is  usual,  442. 

of  that  which  is  right,  442. 

from  possession  or  receipt  of  rent,  443. 

of  receipt  of  letter,  443. 

of  payment,  443. 

of  continuance  of  the  same  state  of  things,  444. 

of  continuance  of  human  life,  444. 

as  to  stamp,  444. 
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EVIDENCE— <cofift'nii«(0. 

proof  of  deeds,  wilLs  mnd  other  docoments,  444. 

fh>m  ancient  documents,  443. 

of  contract,  6S. 

how  judgment  as  to  handwriting  maj  be  formed,  445. 

right  to  haTe  context  read,  446. 

from,  a  record,  446. 

right  to  inspect  and  copy  documents,  446. 

AOtice  to  produce  documents,  446. 

notice  to  admit  documents,  447. 

EXCAVATION, 

injurj  by,  85,  126. 

EXCHEQUER  BILLS, 
transferable,  192. 

EXECUTION, 

right  of  execution  creditor,  148,  246. 

EXECUTORS  AND  ADMINISTRATORS, 
defined,  310. 
who  may  be,  310. 

acts  before  probate  or  administration,  310. 
personalty  vests  in,  310. 
Uable  to  creditors  and  legatees,  310. 
rights  of  executors  or  administrators  to  damages,  coyenantSf 

or  duties,  9,  311,312. 
right  of  retainer,  311. 
liability  in  matters  of  contract,  311,  312. 

in  matters  of  tort,  312. 
presentment,  notice  of  dishonour,  transfer,  and  payment  of 

bills  and  notes,  312. 
where  personally  liable,  313. 

promise  by,  to  answer  damages- out  of  their  own  estate,  40. 
distribution  of  the  assets,  313. 
of  a  deceased  partner,  181. 
payment  to  one,  252. 

action  for  a  distributiye  «hare  or  legacy,  314. 
executor  de  son  tort,  315. 

EXPLOSIVE  MATERIALS,  84. 

FACTORS, 

who  are,  343. 
duties  of;  343. 
may  sue,  342. 

FALSEHOOD, 

in  regard  to  contracts,  52. 

FEAR, 

contract  entered  into  through,  54. 
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FELONS, 

contracts  by,  58. 

FENCES, 

repair  of,  128-9. 
waste  in,  78. 

FERRYMAN, 
duty  of,  356. 

FINDER, 

of  lost  goods,  bills,  or  notes,  148-150,  207,  237. 

FIRE.    See  Insueahce. 

liability  for,  84,  139,  324. 

obligation  to  rebuild  and  pay  rent  in  case  of  fire,  140. 

FISHING, 

right  o^  122. 

FIXTURES, 
defined,  137. 
right  to,  137. 
ixgaring  or  removing,  79. 

FOOT-PASSENGERS, 
duty  of;  9. 
injury  to,  8,  9. 

FORGERY, 

forged  bill,  note,  cheque,  or  indorsement,  201,  236-7. 

FRANCHISE, 

disturbance  of,  82 

FRAUD, 

statute  of  firauds,  40-2. 

in  contracts,  &c.,  51-2,  63,  91,  282. 

on  creditors,  parties  to  a  composition  deed,  254. 

of  agent,  340. 

FREIGHT,  268. 

FRUIT, 

sale  of,  42. 

GARNISHMENT,  411. 

GAS,  84. 

GENERAL  AVERAGE,  274,  298. 

GERMINS,  61. 

GOODWILL, 
sale  of,  166. 

GRASS, 

sale  of,  42. 

GUARANTY,  255-262.    See  Subbtt. 
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GOVERNESS, 

tem  lerraot  legally  applies  to,  316. 

QUAHDIAK  AND  WABD.    See  Isfahts. 
different  tpecies  of  guardianship,  117. 
bjr  nature,  117. 
for  nortnre,  li7. 
in  socage,  117. 
by  statute,  118. 
by  election,  118. 
by  appointment  of  the  Court  of  Chanoety,  118. 

ad  litem,  119. 

by  custom,  119. 
obligation  to  account—liability,  119. 
fUlage,  119. 
who  are  infknts,  120. 
admission  by  a  guardian,  441. 

HABEAS  CORPUS,  414. 

HEALTH.    See  Nuibancbs. 
ix^ury  to,  6,  9. 

HEDGES, 

right  to,  129, 143. 
waste  in,  78. 

HEDGEBOTE,  81. 

HEIR, 

who  is  an  heir,  309. 

what  liability  and  benefit  derolres  upon  him  in  the  case  of 
bonds  and  covenants,  809. 

HEIRLOOMS, 
waste  in,  80. 

HIRE, 

of  chattels,  305. 
of  yebide,  306. 
of  a  horse,  306. 

IIOGSTYE,  76. 

HORSE.    See  Dnivmo. 

purchaser  of  stolen  horse,  150. 
warranty,  155, 160. 
responsibility  of  the  hirer,  306. 
obligation  to  feed  a  borrowed  horse,  35. 

HOUSE.    See  Buildings— Neighbouring  Fbop&ietors. 

HOUSE  AGENT, 

right  to  commission,  335. 
duty  of,  336. 
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HOUSEBOTE,  81. 

HUSBAND  AND  WIFE. 

defence  of  husband  or  wife,  4. 
contract  to  marry,  90. 
requisites  to  a  marriage,  91. 

corporal  capacity,  91. 

unmarried,  92. 

sufficient  age,  92. 

sound  mind,  92. 

not  within  the  prohibited  degrees  of  consanguinity  or 
affinity,  71. 
modes  of  proceeding  towards  celebration  of  marriage,  94. 
V  by  bums,  94. 

by  ecclesiastical  licence,  94. 

by  the  superintendent-registrar's   certificate,  without 
licence,  94. 

by  the  superintendent-registrar's   certificate,  with  li- 
cence, 96. 
decree  declaratory  of  validity  of  marriagtf,  legitimacy,  &c., 

97. 
suits  for  jactitation  of  marriage,  98. 
unity  of  person,  98. 

wife's  incapacity  to  bind  herself  by  contract,  98. 
mercantile  contracts  by  married  women,  99. 
wife's  power  to  bind  her  husband  by  contract,  100. 
order  of  protection  of  property  of  wife  who  is  deserted, 

100. 
wife  judicially  separated  to  be  regarded  as  a  feme  sole  as 

regards  her  property,  101. 
husband's  interest  in  ihe  wife's  real  estate,  102. 
wife's  interest  in  the  husband's  real  estate,  102. 
husband's  interest  in  the  wife's  chattels  real,  102. 
husband's  interest  in  the  wife's  chattels  personal,  102. 
wife's  contracts  before  marriage,  106. 
right  of  suing  on  contracts  made  with  married  women, 

106. 
husband's  liability  for  the  wife's  torts,  106. 
custody  and  correction  of  the  wife,  106. 
payment  to  the  wife,  107. 
divorce  before  the  new  Divorce  Act,  107. 
the  new  Divorce  Act,  108. 
judicial  separation,  108. 
divorce  under  the  new  Act,  108. 
appeal,  109. 
alunony,  109. 

marriage  after  divorce,  110. 
annulling  a  marriage,  1 10. 
separation  by  consent,  1 10. 
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HUSBAiND  AKD  WIFE-<coiifkiiite</)- 
evidenoe  of  parties  and  their  wiyes,  437. 
admifflion  by  airift,  441. 

ILLEGALITY, 

written  instnimentB  obtained  by,  63. 
in  contracts,  see  Cohtragts. 

ILLEGITIMACY, 

decree  declaratory  of,  97. 

ILLEGITBCATE  CHILDREN, 
who  are  legitimate  children,  112. 
maintenance  of,  115. 
gnardianship  of,  118. 

IMPOUNDING,  135,  372. 

IBiPBISONMENT, 

what  oonstitates,  11. 
fiJse,  11,  15. 

INCLOSURE. 

when  waste,  80. 

INDORSEMENT.    See  Bills. 

INFANTS.       See   Fabbkt   aicd    Child. —  Guardian    and 
Ward. 
who  are,  120. 
marriage  of,  92. 
contracts  l>y,  54,  90, 92. 
confirmation  of  a  debt  contracted  by,  40-1,  54. 
torts  by,  385. 

INJUNCTION,  413. 

INJURIA. 

defined,  364. 
sine  damno,  364. 

INJURIES.    See  Torts. 

INNKEEPER, 

definition  of  an  innkeeper,  357. 
dnty  of,  357. 
liability  of,  358. 

INSURERS  AND  INSURED. 

L  Insurance  generally, 
definition  of  insurance,  278. 
explanation  of  the  terms  in  use,  278. 
firaud,  misrepresentation,  or  concealment,  279. 
return  of  premium,  279. 
ordinary  species  of  insurance,  279. 
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INSUBEBS  AND  INSURED— (cofi/mt<e<0- 
n.  Lift  Insurance, 
defined,  279. 

on  what  lives  an  msarance  may  be  effected,  280. 
insurance  with  different  insurers,  281. 
fraad,  misrepresentation,  or  concealment,  282. 
declaration,  281. 
proviso,  282. 

de&nlt  in  payment  of  preminm,  282. 
days  of  grace,  283. 

assignment  of  policy,  283.  • 

a  life  policy  not  a  contiact  of  indemnity,  283. 

III.  Fire  Insurance, 

defined,  284. 

interest,  284. 

Victor's  duty  to  insure,  343. 

risks,  284. 

negligence,  284. 

increase  of  risk  by  altering  the  property,  285. 

unusual  risk,  285. 

days  of  grace,  285. 

power  of  obliging  the  insurance  money  to  be  laid  out  irt 

repairs,  285. 
recovery  of  compensation  firom  a  wrong-doer,  and  also  from 

an  insurer,  286. 

IV.  Marine  Insurance, 
defined,  286. 
underwriters,  286. 
brokers,  287. 
premium,  287. 

open  or  valued  policy,  287. 

wager  policy,  288. 

interest  of  ike  insured,  288. 

overvaluing  an  interest,  288. 

reassurance,  289. 

double  insurance,  289. 

form  of  policy,  289. 

the  memorandum,  293. 

time  policy,  293. 

lost  or  not  lost,  293. 

jettison,  294. 

detainment,  294.  , 

arrest,  294. 

barratry,  294. 

meaning  of  the  memorandum,  295. 

stranding,  295. 

warranty,  296. 
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INSUBEBS  AND  INSUBED—(ccm£inve<f)- 
deviatioxi,  297. 
Beaworthiaess,  297. 
docnmentfl,  298. 

general  and  particular  average,  298. 
losses,  299. 

liability  of  underwriter,  299. 
abandonment,  300. 
mode  of  calculating  sum  to  be  paid  by  tbe  underwriter, 

801. 
adjustment,  •302. 
return  of  premium  for  short  interest,  302. 

INTEREST.    See  Dbbtob  and  Csbditob. 

INTERPLEADER,  411. 

INTOXICATED  PERSONS, 
contracts  by,  57. 

INTRUSION,  72. 

INVENTORT,  134. 

I  O  U,  199. 

JACTITATION, 
of  marriage,  98. 

JETTISON,  294. 

JUDGES, 

liability  of,  384. 

JUDGMENT, 
debt,  242. 

warrant  of  attorney  to  confess,  243. 
operation  of,  as  a  charge,  244. 

decrees,  rules,  and  orders,  to  have  effect  of  judgments,  246. 
operates  as  a  merger  of  the  cause  of  action,  400. 
an  estoppel,  400. 

JUDGMENT  SUMMONS,  422. 

JUDICIAL  SEPARATION,  108. 

LANDLORDS  AND  TENANTS, 
how  the  relation  is  created,  132. 
nature  of  the  relation  when  created  by  lease  or  agreement, 

132. 
rent  when  due,  133. 
remedy  for  non-payment  of  rent,  133. 
distress,  133.    See  Distress. 
fixtures,  137. 

crops  and  allowances,  139. 
liability  for  fire,  139. 
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LANDLORDS  AND  TENANTS— (confonKcrf). 

obligation  to  rebuild  and  pay  rent  in  case  of  fire,  140. 

liabilitj  to  rates  and  taxes,  140. 

tithe  rent-charge,  141. 

duty  of  tenant  as  to  the  use  of  property,  141. 

two  kinds  of  repairs,  141. 

liability  to  repair,  141. 

fences,  142. 

trees,  bushes,  and  hedges,  142. 

notice  to  quit,  143. 

landlord's  original  title  not  to  be  disputed,  145. 

ejectment  by  landlord,  145. 

by  a  stranger,  146. 
holding  over,  144. 

recovery  where  half  a  year's  rent  in  arrear,  146. 
action  for  use  and  occupation,  146. 
recovery  of  small  tenements,  424. 

LANE, 

ownership  of  soil  of,  128. 

LEASES, 

necessity  for  a  writing,  42. 

LEGITIMACY, 

decree  declaratory  of,  97. 

LIBEL.    See  Slandeb. 
defined,  18. 

distinction  in  efifect  of  verbal  and  written  slander,  18. 
publication,  19. 

what  printed  or  written  publications  are  libellous,  19. 
malice,  19. 

privileged  communications,  20. 
letters  by  a  clergyman,  20. 
defamatory  matter  in  the  course  of  judicial  proceedings, 

20. 
petitions  and  memorials  complaining  of  the  conduct  of  public 

functionaries,  21. 
letters  to  a  bishop,  21. 
communications  between  friends,  21. 
characters  of  servants,  324. 
reports  of  legal  proceedings,  21. 
information  for  members  of  Paiiiament,  22. 
speeches  of  members  of  Parliament,  22. 
reports  of  public  meetings,  22. 
criticisms  and  comments,  22. 
comments  on  acts  of  public  men,  23. 
duty  of  a  printer,  23. 

LIBERTY.    See  Tobts. 
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LIEN, 

legal,  175. 

equitable,  175. 

particular,  175. 

general,  176. 

rales  as  to  the  existence,  transfer,  and  cessor  o(  1 76. 

sale  of  property,  177. 

LIGHT, 

right  to,  75,  124,  130. 

LIMITATION  OF  ACTIONS,  406. 
in  the  case  of  land  or  rent,  406. 
in  the  case  of  a  mortgage,  406. 
in  the  case  of  an  ecclesiastical  or  eleemosynary  corporation, 

sole,  407. 
in  the  case  of  a  right  of  presentation  or  advowson,  407. 
in  the  case  of  money  charged  upon  or  payable  out  of  land, 

and  legacies  or  personal  estate  of  an  intestate,  407. 
in  the  case  of  dower,  408. 
in  the  case  of  arrears  of  rent,  &c.,  408. 
in  the  case  of  trespass,  trespass  on  the  case,  detinue,  trover, 

repleyin,  and  simple  contract,  408. 
in  the  case  of  debt  for  rent,  or  covenant,  or  debt  on  any 

specialty,  410. 
in  other  cases,  410. 

LIMITATIONS  (Statute  of).    See  Limitation  op  Actions. 
reviving  debt  barred  by,  40. 

LIQUIDATED  DAMAGES,  402. 

LIQUOBS, 
sale  of,  168. 

LOAN.    See  Debtor  and  Cbeditob — Mortgage — ^Pledgb. 
gratuitous,  304. 

LOG ATIO  ET  CONDUCTIO,  303, 305. 

LOCATIO  OPERIS  FACENDI,  303,  307. 

LODGING-HOUSE  KEEPERS  AND  LODGERS. 

rights  and  obligations  of  lodjging-house  keepers  and  lodgers, 

360. 
wear  and  tear,  361.     . 

responsibilities  of  a  lodging-house  keeper,  361. 
bugs,  361. 

distraining  goods  of  lodgers,  362. 
duration  of  tenancy,  362. 
notice  to  quit,  362.  . 
general  law  as  to,  362. 

LORD'S  DAY  ACT,  50. 
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LOST, 

bills,  notes,  &c.  207,  237. 

IvLgg^e.    See  Carbisbs — IvyjLEV^ERB. 

goods  in  general,  148-150.  See  Id. 

LUGGAGE.    See  CabbIebs — ^Innkebpebs. 

LUNATIC.    See  Unsound  Mind. 

MAGISTRATES, 

arrest  by,  or  by  order  or  warrant  of,  11-16. 

MAINTENANCE, 

contracts  yoid  for,  59. 
ofcbildren»  113,  115. 
of  parents,  114. 

MALICE,  . 

legal  sense  of,  19. 

MALICIOUS     PROSECUTION,    ARREST,     OR     PRO- 
CEEDINGS, 30. 

MANDAMUS,  412. 

MANDATUM,  303,  308. 

MARKET  OVERT,  148. 

MARRIAGE.    See  Husband  and  Wife. 
contracts  respecting,  40,  59,  90. 

MARRIED  WOMEN.    See  Husband  and  Wife. 

MASTER  AND  SERVANT.    See  Appeenticeship— Clebk 
•^Emplotebs  and  Employed. 
legal  import  of  the  term  servant,  316. 
duration  of  service,  316. 
hiring  whto  presumed,  316. 
notice  re(}uired  to  determine  it,  316. 
responsibility  of  the  master  and  the  servant  for  the  servants 

acts  or  negligence,  318. 
liabiUty  of  the  master  for  the  servanVs  purchases,  332. 
authority  of  servant  to  buy  on  credit,  331. 
refusal  of  servant  to  expose  himself  to  injury,  321. 
responsibility  of  the  servant  for  want  of  care,  knowledge, 

or  skill,  321. 
discharge,  and  right  to  wages  on  dismissal  or  quitting 
'     service,  322. 

servants  or  workmen  neglecting  or  refusing  to  work,  323. 
disputes  about  wages,  323. 
iUness  of  servant,  323. 
giving  a  character,  324. 
responsibility  for  fire,  324. 
enticing  away  a  servant,  or  keeping  him  ih>m  his  master, 

325. 
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MASTER  AND  SERVANT— {conltmied). 

employing  another  person's  laisk-irorkman,  325. 
action  for  ii^ury  to  a  servant,  320,  325. 
payment  reduced  or  resisted,  325. 
defence  of  master  or  servant,  4. 

non-commencement  or  non-completion  of  work  in  time, 
326. 

MATHEM,  3,  5. 

MEDICAL  MEN, 

neglect,  carelessness,  or  nnskilftilness  of,  9,  346. 
reooYcrj  of  charges  made  by,  51,  346. 

MENACE, 

written  instrnments  obtained  by,  63. 

MERGER, 

of  simple  contracts,  37. 

MESNE  PROFITS, 
action  for,  398. 

MINES, 

waste  in,  79. 

rights  of  owners  of  sor&ce  and  snbsoil,  126. 

MISFORTUNE, 

responsibility  for  a,  382. 

MISREPRESENTATIONS,  52,  165,  282,  382. 

MISTAKE, 

written  instrmnents  obtained  by,  63. 
in  words  of  addition,  66. 

MONOPOLY, 

contracts  tending  to  a,  59. 

MONTH, 

meaning  of,  68,  200. 

MORTX^AGEg, 

legal  mortgage  defined,  169. 
mortgagor's  and  mortgagee's  estate  and  rights,  169. 
mortgage  by  memorandmn  or  deposit,  169. 
difference  between  a  pledge  and  a  mortgage,  172. 
of  ships,  267. 

MOTIONS,  411. 

NEGLIGENCE, 

injury  through  the  negligence  of  the  sufferer  or  his  servant, 

2,  8,  383. 
personal  injuries  occasioned  by  another's,  7-10. 
fire  occasioned  by,  84. 
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NEGLIGENCE— (conftniieJ). 

in  pulling  down  adjoining  walls  and  buildings,  83. 

in  excayating,  83. 

in  not  turning  off  gas,  84. 

NEGOTIABLE  INSTRUMENTS, 
described,  191. 
what  instruments  are  negotiable,  191. 

NEIGHBOURING  PROPRIETORS,  12?. 
nuisances  to,  74-6. 
profits  a  prendre,  121. 
casements  defined,  121. 
dominant  and  servient  tenements,  122. 
rights  of  riparian  proprietors,  122. 
well  water,  123. 

servitude  of  receiving  and  discharging  water,  123. 
passage  for  waste  water,  123. 
light  and  air,  124. 

rights  of  owner  of  surface  and  subsoil,  126. 
support  of  land  and  buildings  by  a^acent  land  or  adjoining 

houses,  127. 
support  of  upper  stories,  127. 
waste  land  on  the  side  of  a  river  or  highway,  128. 
ownership  of  the  soil  of  a  lane,  128. 
trees,  128. 
walls,  128. 

hedges  and  ditches,  129. 
express  grant  of  an  easement,  129. 
presumption  of  a  grant,  130. 
implied  grants  of  easements,  130. 
repairs  incident  to  easements,  130. 
transfer  of  rights,  134. 
cesser  of  easements,  131. 

NOTES.    See  Bills  and  Notes. 

NOTICE  TO  QUIT,  143. 

NUISANCES, 
defined,  6. 

where  redress  not  granted,  6« 
division  of  nuisances,  7. 
nuisances  affecting  the  person, 

wells  or  shafU,  7. 

dangerous  paths,  vaults,  areas,  or  sewers,  7,  8. 

ferocious  animals,  8. 
nuisances  affecting  another's  property,  or  his  reasonable 
enjoyment  of  it,  74-5. 

overhanging  building,  75. 

spout  or  projection,  75. 
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K  UISANCES— (con<<'»  ve<0* 

noisy,  noxious,  or  offensive  trade,  75. 

priyj  or  hogstye,  75. 

cesspool  or  drain,  75. 

obstmction  of  light,  75-6. 

injury  to  grass,  com,  or  cattle,  76. 

injury  to  well,  spring,  or  watercourse,  76. 

obstruction  of  prospect,  76. 
remedy  in  damages,  76. 

no  action  for  diminishing  another's  pleasure,  76. 
abatement  of^  370. 
remedy  for  pubUc,  383. 

OFFICES, 

contracts  respecting,  59. 

OFFICERS, 

liability  of  judicial,  384. 

OMNIBUS  PROPRIETOB, 

responsibility  o^  for  luggage,  350. 

ORDERS, 

haying  effect  of  judgments,  246. 

OUSTER,  72. 

OUTLAWS, 

contracts  by,  58. 

PARENT  AND  CHILD.    See  Infants. 
who  are  legitimate  children,  112. 
custody  and  education  of  children,  112. 
maintenance  of  legitimate  children,  113. 
the  fiither's  power  over  his  children,  113. 
the  mother's  power  over  her  children,  114. 
actions  by  parents,  114. 
maintenance  of  illegitimate  children,  115. 
defence  of  parent  or  child,  4. 

PARKS, 

waste  in,  80. 

PAROL, 

meaning  of  the  word,  38. 

PARTNERS, 

partnership  defined,  178. 

contract  of  partnership,  178. 

articles  of  partnership,  178. 

who  may  be  partners,  178. 

criterion  and  requisites  of  a  partnership,  179. 

different  positions  of  persons  interested  in  the  profits,  1 79. 

dormant  partner,  180. 
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PARTNICRS— (conftnwfi/f). 
Dominal  partner,  180. 
admissioD  of  a  new  partner,  181. 
executors  of  a  deceased  partner,  181. 
liability  of  executors  on  becoming  partners,  181. 
shares,  182. 
conduct,  182. 

power  of  individual  partners,  183. 
action  by  one  partner  against  another,  186. 
commencement  of  liability  and  responsibility  of  partners, 

186. 
cessation  of  liability,  187, 
rights  of  creditors,  188. 
dissolution,  189. 

PASSENGERS.    See  Carbiebs. 
coach  accident,  8. 
injury  to  foot  passengers,  9. 

PATHS, 

dangerous,  7. 

PATRONAGE, 

disturbance  o^  83. 

PAWNBROKER.    See  Pledge. 

'  PER  PROCURATION/ 
import  of,  218,  337. 

PITS, 

waste  in,  79. 

PLEDGE, 

defined,  172. 

difference  between  a  pledge  and  a  mortgage,  172. 

rights  of  pledgor  and  pledgee,  172. 

sale  of  pledge,  173. 

transfer  of  possession,  172. 

entry  in  pawnbroker's  books,  173. 

duplicate,  173. 

restitution  of  pawn,  174. 

sale  of  pledges  by  a  pawnbroker,  174. 

stolen  property  pledged,  15, 174. 

responsibility  of  pawnee,  306. 

by  an  agent,  338. 

PLOUGHBOTE,  81. 

POLICY.    See  Insubance. 

PONDS, 

waste  in,  80. 
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POSSESSION, 

depriyation  of,  86. 

PREMIUM.    See  Insurance. 

PRESENTMENT.    See  Bills  and  Notes. 

PRINCIPAL  AND  AGENT, 
agent  defined,  329. 
who  may  be  agent,  329. 
mode  of  appointment,  329. 
-what  may  be  deputed,  329. 
money  reoeired  by  snb-agent,  330. 
different  sorts  of  authorities,  330. 
extent  of  agent's  authority,  331. 
exceeding  authority,  333. 
accounts,  334. 

remunerated  and  nnremunerated  agents,  334. 
commission,  335. 
duty  of  a  house  agent,  336. 
advances  by  agent,  336. 
indemnity,  336. 
execution  of  a  deed,  336. 

drawing,  indorsing,  or  acceptiog  bills  or  notes,  337. 
purchases  from  an  agent,  337. 
pledges,  lien,  or  securities  by  an  agent,  338. 
notice  to  agent  or  to  principal,  338. 
agent's  representation  or  admission,  338. 
pa3rment,  tender,  or  delivery  to  an  agent,  339. 
to  whom  an  agent  who  has  received  money  is  accountabl«. 

340. 
responsibility  for  agent's  acts  or  neglect,  340. 
determination  of  agent's  authority,  340. 
ratification  of  the  act  of  an  agent,  341. 
agent*  s  liability,  341, 

when  principal  and  agent  may  sue  and  be  sued,  342. 
fiictors  and  brokers,  154,  343. 
keeping  and  insuring  goods^  343. 
price,  344. 
credit,  344. 
'  del  credere,'  344. 

PRIVILEGED  COMMUNICATIONS,  20, 435. 

PRIVY,  75. 

PROBATE, 

in  County  Court,  420. 

PROCEDENDO,  414. 
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PROCEEDINGS.    See  Action. 

proceedings  other  than  by  action,  411. 
motions,  411. 
garnishment,  411. 
interpleader,  411. 
mandamus,  412. 
injunction,  413. 
prohibition,  413. 
procedendo,  414. 
certiorari,  414. 
habeas  corpus,  414.  . 

PROCURATION,  PER 

meaning  of  the  words,  218,  337. 

PROFITS  A  PRENDRE,  121. 

PROHIBITION,  413. 

PROJECTION,  75. 

PROMISE, 
defined,  34. 
revocation  of  a,  70. 

PROMISSORY  NOTES.    See  Bills  and  Notes. 

PROSECUTION, 
malicious,  30. 

PROSPECT, 

obstruction  of,  76. 

PROTECTION, 
order  of,  100. 

PROVISIONS, 
bad,  9. 

PUBLIC  DUTIES, 

contracts  inconsistent  with,  59. 

PUMP,  130. 

PURCHASE.    See  Vendor  and  Pubchaseb. 

hj  a  person  of  weak  or  unsound  mind,  53,  54,  56. 

QUARE  IMPEDIT,  83,  385. 

RAILWAY  COMPANIES.    See  Carriers. 
liability  of,  for  injury  to  their  servants,  321. 
responsibility  in  other  cases,  353-6. 

RATES, 

liability  to,  140. 

RE-ASSURANCE,  289. 

RECAPTION,  369. 

t2 
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RECEIPTS,  253. 

RECITALS, 
effect  o^  66. 

RECOGNISANCE,  36,  242. 

RECORD, 

contracts  of,.  35,  36. 

RELEASE, 

ofa  debt,  263. 

coiisideration  for,  263. 

of  fiitnre  causes  of  action,  264. 

hj  operation  of  law,  264. 

by  one  joint  creditor,  264. 

of  one  joint  debtor  or  contractor,  264. 

REMITTER,  376. 

RENT.    See  Landlokd  and  Tenant. 

REPAIRS, 

twokindsof,  141.  ^ 
liability  to,  141. 
incident  to  easements,  130. 

REPLEVIN,  394. 

RESPONDENTIA,  275. 

RETAINER,  376. 

REVENUE, 

contracts  prejudicial  to  fhe,  59. 

RIDING.    See  Horse. 

responsibility  for  injury  caused  in,  319. 

RIGHTS  AND  WRONGS.     See  Torts. 

either  founded  on  contract  or  independent  of  contract,  365. 

I.  Concerning  the  person,   character,  or  reputation,   1.      See 
Torts. 

n.  Concerning   the   subjects   of  property,  as    cognizable    at 
common  law.    See  Contracts — Torts. 

in.  Concerning   certain   relations  of  life,   as  cognizable    at 
common  law. 

1.  Domestic  relations  of  life,  90. 

husband  and  wife,  90. 
parent  and  child,  112. 
guardian  and  ward,  117. 

2.  Relations  of  life  in  respect  of  property,  121. 

neighbouring  proprietors,  121. 
landlords  and  tenants,  132. 
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RIGHTS  AND  WRO^G^— {continued). 
vendors  and  purchasers,  148. 
mortgagors  and  mortgagees,  169. 
pledgors  and  pledgees,  172. 
persons  having  a  lien,  175. 
partners,  178. 

parties  to  bills  of  exchange  and  notes,  191. 
debtors  and  creditors  generally,  242. 
shipowners  and  charterers,  265. 
insurers  and  insured,  278. 
bailors  and  bailees  generally,  303. 
heirs,  executors,  administrators,  and  trustees,  309. 
3.  Relations  of  life  in  respect  of  employment^  316. 
employers  and  employed  generally,  316. 
masters,  servants,  workmen,  and  apprentices,  316. 
principals  and  agents,  329. 
solicitors,  344. 
counsel,  345. 
medical  men,  345. 
.   carriers,  passengers,  and  owners  of  luggage,  347. 
innkeepers  and  guests,  357. 
lodging-house  keepers  and  lodgers,  360. 

IV. — Enforcement  of  private  rights,  and  redress  of  and  protection 
from  private  wrongs. 

Preliminary  remarks,  364. 

damnum  absque  injuria,  364. 

damnum  defined,  364. 

injuria  defined,  364. 

Injuria  sine  damno,  364. 

transactions  which  have  a  contractive,  a  tortious,  and 

a  criminal  aspect,  365. 
responsibility  for  consequences  of  tort,  366. 

1.  Prevention  of  wrong  by  a  mere  personal  act,  367. 

(1)  defence,  367. 

(2)  stoppage  in  transitu,  367. 

(3)  countermand  of  delivery  order  or  dock  warrant,  368. 

2.  Redress  by  tbe  act  of  the  parties,  368. 

(1)  redress  by  act  of  the  injured  party,  369. 
recaption,  369. 

entry,  369. 

abatement  of  nuisances,  370. 

excessive  exercise  of  a  limited  right,  371. 
distress  for  rent,  371. 
distress  for  damage  feasant,  371. 
seizing  of  heriots  and  things  lying  in  franchise,  373. 

(2)  redress  by  the  joint  act  of  the  parties,  373. 
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RIGHTS  AND  WB,OTSGS—(conHmied). 
accord  and  satis&ction,  374. 
arbitration,  374. 
8.  Redress  by  the  operation  ef  law,  376. 
■  retainer,  376. 
remitter,  376. 
4.  Redress  and  protection  by  the  Courts. 

enumeration  and  classification  of  the  different  Courts, 

378. 
by  action,  381.    See  Action. 
by  other  proceedings,  411.    See  Proceedings. 

RULES, 

operating  as  judgments,  246. 

SALE.    See  Vbndobs  and  Pubohaskrs. 

SALVAGE,  274. 

SATISFACTION, 
of  a  debt,  252. 
accord  and,  374. 
of  a  bill  or  note,  235. 

SCIRE  FACIAS,  390. 

SEAWORTHINESS,  297. 

SEDUCTION, 

action  for,  174,  325. 
contract  founded  on,  53. 

SELF-DEFENCE,  4,  5,  6. 

SEPARATION, 
judicial,  108< 
by  consent,  1 10. 
deed  of,  110. 
contracts  respecting,  59. 

SERVANT.    See  Master  and  Servant. 

SERVITUDE.    See  Neighbouring  Proprietors. 

SET-OFF,  262. 

SEWER, 

unguarded,  7. 

SHAFTS, 

unguarded,  7. 

SHIPOWNERS  AND  CHARTERERS.    See  Carribbs. 
registration,  265. 

shares  in  a  ship,  and  number  of  registered  shareholders, 
265. 
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SHIPOWNERS  AND  CHAETEREBS— (contonued). 
mod/e  of  trauBfer,  266. 
certificate  of  sale,  267. 
mortgages,  267. 
certificate  of  mortgage,  267. 
transmission  of  mortgage,  268. 
discharge  of  mortgage,  268. 
charter-party,  268. 
freight,  268. 

shipper,  charterer,  freighter,  owner,  269. 
demurrage,  269. 
lay  or  rmining  days,  269. 
conveyance  in  a  general  ship,  269. 
bill  of  lading,  270. 

power  to  hypothecate  or  sell  the  ship,  freight,  or  cargo,  272. 
responsibility  of  shipowner,  272. 
charges  payable  by  merchajit  or  consignee,  27S. 
salyage,  274. 
general  average,  274. 
bottomry,  275. 
respondentia,  275. 
interest,  276. 

effect  of  hypothecation,  276. 
order  of  payment  of  loans,  277. 

SHOPMAN, 

authority  of,  to  receive  money,  332. 

SIGNATURE, 

what  is  a  sufficient,  41. 

SIMONT, 

simoniacal  contracts,  59. 

SITUATIONS, 

secret  contracts  as  to,  59. 

SLANDER.    See  Libbl. 
scandalum  magnatum,  23. 
imputation  of  dishonesty,  18. 
vituperation,  23. 

when  the  circumstances  rebut  presumption  of  malice,  24. 
truth  of  the  charge,  24. 

imputation  of  heresy,  adultery,  or  unchastity,  24. 
words  actionable  on  account  of  some  special  damage,  24. 
imputation  of  a  contagious  disease,  25. 
words  injurious  to  a  man  in  his  profession  or  business,  25. 
repetition  of  a  slander,  25. 
slanderous  imputation  in  answer  to  enquiry,  26. 
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SLANDER— (continued), 

malice  in  ordinary  cases,  and  in  the  case  of  priyileged 

oommnnications,  26. 
communications  made  in  prosecution  of  crime,  27. 
liberty  of  counsel,  27. 
liberty  of  judges  and  magistrates,  27. 
interpretation  of  slanderous  expressions,  27. 
slander  of  title,  28. 
damages,  28. 
usual  course  in  action  for,  29. 

SOLICITOR, 
duty  o^  344. 
liability  of;  345. 
unoertLficated,  51. 

STAMP, 

on  contracts,  71. 

on  bill,  draft,  or  order  to  be  defaced,  231. 

on  receipts,  253. 

presumption  as  to,  444. 

STATUTES  MEECHANT  OE  STAPLE,  242. 

STATUTES  REFERRED  TO  (a). 
51  Hen.  3.  stat  4.  (distress),  p.  136. 
13  Edw.  1.  c  18.  (elegit),  p.  242. 
21  Hen.  8.  c.  11.  (stolen  goods),  p.  149. 
32  Hen.  8.  c.  37.  (rent  due  to  wife),  p.  104. 
21  Jac.  1.  c.  16.  s.  3,  7.  (limitation  of  actions),  p.  409. 
29  Car.  2.  c.  3.  s.  2,  4, 17.  (Stat,  of  Frauds),  p.  40,  42, 151, 
256. 

c  7.  s.  1.  (Lord's  Day),  p.  50. 

31  Car.  2.  c,  2.  (Habeas  Ck>rpus),  p.  416. 

8  &  9  Will.  3.  c.  11.  s.  8.  (penalty),  p.  401. 

9  &  10  Will.  3.  c.  15.  (arbitration),  p.  375-6. 

4  &  5  Anne,  c.  16.  s.  19.  (limitation  of  actions),  p.  409. 

6  Anne,  c.  31.  s.  6,  7.  (fire),  p.  84. 

8  Anne,  c.  14.  s.  6,  7.  (distress),  p.  134. 

2  Geo.  2.  c.  22.  s.  13.  (set-off),  p.  263. 

4  Geo.  2.  c.  28.  s.  1.  (holding  over),  p.  145. 

8  Gea  2.  c.  24.  s.  4.  (set  off),  p.  263. 

9  Geo.  2.  c.  37.  s.  1,  2.  (insurance),  p.  288. 
11  Geo.  2.  c  19.  s.  I,  2.  (distress),  p.  137. 

C.  19.  s.  18.  (holding  over),  p.  145. 

19  Geo.  2.  c.  37.  s.  4.  (insurance),  p.  288-9. 

(a)  In  some  instances  where  the  statutes  on  a  point  are  numerous, 
they  are  not  referred  to  in  this  work ;  but  the  reader  will  find  them  on 
turning  to  the  text-books  cited. 
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STATUTES  REFERRED  TO— (continued). 
24  Gea  2.  c.  40.  s.  12.  (liquors),  p.  168. 
12  Geo.  3.  c.  73.  s.  37.  (fire),  p.  84. 
14  Geo.  3.  c.  48.  s.  1-3.  (insurance),  p.  280,  284. 

c.  78.  (fire,  insurance),  p.  84,  286. 

17  Geo.  3,  c.  30.  (bills  and  notes),  p.  209,  240. 
23  Geo.  3.  c.  49.  s.  14.  (receipt  stamps),  p.  253. 
46  Geo.  3.  c,  37.  (evidence),  p.  436. 
48  Geo.  3.  c.  88.  s.  2.  (promissory  notes),  p.  240. 
53  Geo.  3.  c.  141.  (annuities),  p.  41. 

55  Geo.  3.  c.  55.  s.  1 1.  (receipt  stamps),  p.  253. 

56  Geo.  3.  c.  100.  (Habeas  Corpus),  p.  416. 

I  &  2  Geo.  4.  c.  78.  8.  1.  (acceptance),  p.  217. 

5  Geo.  4.  c.  74.  (weights  and  measures),  p.  167. 

6  Geo.  4.  c.  12.  (weights  and  measures),  p.  167. 
c.  94,  s.  3, 4.  (agents),  p.  338. 

7  Geo.  4.  c.  6.  (promissory  notes,  &c.),  p.  240. 

7  &  8  Geo.  4.  p.  29.  s.  57.  (stolen  preperty),  p.  149. 
9  Geo.  4.  c.  14.  (limitation  of  actions),  p.  409. 

c.  14.  s.  1,  5,  (reviying  or  confirming  a  debt), 

p.  41,  55. 

c  14.  s.  6.  (representations),  p.  262. 

c.  14.  s.  7.  (contracts),  p.  152. 

II  Geo.  4.  &  1  Will.  4.  c.  68  (carriers),  p.  351-3. 
3  &  4  Will.  4.  c.  27  (real  actions),  p.  385. 

c.  27.  (limitation  of  actions),  p.  406-410. 

c.  42.  s.  2.  (action  against  executors),  p.  313. 

c.  42.  8.  3,  4,  5.  (limitation  of  actions),  p. 

410. 

c.  71.  s.  3,  4.  (Prescription  Act),  p.  126. 

c.  98.  s.  6.  (bank  notes),  p.  281. 

5  &  6  Will.  4.  c.  50.  8.  70  (wells  or  shafts),  p.  7. 

c.  59.  (impounding),  p.  373. 

—  c  63.  B.  6.  (weights  and  measures,  p.  167. 

1  &  2  Vict.  c.  74.  (rent),  p.  424. 

c.  110.  s.  3.  (persons  intending  to  abscond), 

p.  16. 

c.  110.  s.  11,  13,  (elegit),  p.  243-5. 

^ c  110.  s.  17.  (interest  on  judgment  debts),  p. 

249. 

2  &  3  Vict.  c.  47.  s.  63,  66.  (offences  against  property), 
p.  14. 

3  &  4  Vict  c.  42.  8.  28.  (interest),  p.  249. 

5  &  6  Vict  c.  39.  8.  1,  3.  (agents),  p.  338. 

6  &  7  Vict  c.  85.  (evidence),  p.  438. 

7  &  8  Vict  c«  32.  (bank  notes),  p.  251. 

8  &  9  Vict  c.  109.  8.  18.  (wagers),  p.  60. 

■  c  127.  (county  courts),  p.  423. 

T  3 


STATnTES  BEFERBBD  TO—(_comtinm<t). 

9  &  10  Vict  c  93.  (death  hj  a  tort),  p.  10. 
c.  9S.  (connty  conrto),  p.  *18,  430-1,  428, 

10  Jk.  11  Tict  c  102.  ».  4.  (c<nuttj  courts),  p.  4g3. 
IS  &  13  Vict  c  92.  (impooDdisg),  p.  378. 

13  ft  14  Tict  c  21. 1.  4.  ("  mODtb  "),  p.  fiS. 

■  O.  61.  (coai]t7C<nirtg),p.  418,  420-S,  487. 

14  &  15  Vict.c  19.  i.  II.  (offeneesby  nigitXp,  14. 
C.  95.  ■.  S.  (fiitnrea),  p.  138. 

-  &  99. 1.  2-1.  (eTidenc«},p.  437. 


15  &  18  Vict  c  76.  (C.L.  Pro.  Act  1B52).B.  209, 168-221. 

(ejectment),  p.  146,398. 

c.  76.  i.  117.  (docmnenta),  447 

C.  76. 1.210-11.  (rent),  p.  146. 

c  76.  ».  219,  220.  (mortgage),  p.  169. 

16  &  17  Vict  0.  59.  (receipt  nsmps),p.  253. 

' c.  59.  I.  19.  (iiidor»eineol»  on  draft  or  order), 

p.  237. 
c.  83.  «,  1-3.  (CTidence),  p.  487. 

17  ft  18  Vict  c.  31.  B.  7.  (raiiwajB,  &c.)  p.  354. 

c.  60.  (iioponnding),  p.  373. 

e.  B3. 1.  9.  (biili  and  notea),  p.  240. 

c  90.  (uanry),  p.  2S0. 

c  104,  (Bhipping),  p.  41,  265-273. 

c  125.a.3,6.(C.L.Pro.Act,  1854),  (arbitta- 

tton],  p.  376. 
e.  125.  B.  20-22,  25-7,  103.  (eridence),  p. 

437-8,  446-6. 

c.  125.  a.  87.  (loas  of  initniment),  p.  839. 

0.  laS.  a.  78.  (detinue),  p.  397. 

c.  125.  a.  68-S2.  (muidsmoa,  injonotion),  p. 

413. 

18  $c  19  Vict.  c.  67.  (county  conrta),  p.  424. 
-  c  91.  (ahipping),  p.  265. 


Vict  c.  97,  a.  1,  (execution),  p.  149,  246. 

c.  97.  a.  3.  (conaideratioii),  p,  41,  268. 

c.  97.  a.  3.  (goaranqf),  p.  258. 

c.  97.  B.  5.  (aureties),  p.  261. 

c.  97.  «.  6.  (scceptance),  p.  21 5. 

c  97.  s.  7.  (billB  and  notes),  p.  202. 

c  97.  B.  13.  (reviving  or  confirming  ft  debt), 

p.  41.  65. 

C97.B.  1,   9,  10,  II,  13,  14.  (lumtation of 

actiou),  p.  409,  410. 

c.  108.  a.  63,  66,  66.  (replerlD),  p.  396. 

C   108,  1.    28-6,  30,  89,  48,    60-3,    68-9. 

(cooDty  oonrt),  p.  419.  421-5,  427, 
net  c.  77.  (probate  and  adminlitrBtioii),  p.  426-7, 

445. 
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STATUTES  REFERRED  TO— (continued). 

20  &  21  Vict  c.  85.  8.  7,  16,  25,  26,  27,  29,  31,  32,  46,  57. 

(judicial  separation  and  dirorce),  p.  102, 
108-9. 
J c.  85.  8.  21.  (order  of  protection),  p,  101. 

21  &  22  Vict  c.  74.  s.  5.  (arbitration),  p.  376. 

c.  79.  (crossed  cheques),  p.  240. 

c.  90.  s.  32.  (medical  men),  p.  51. 

c.  93.  s.  1,  2   (marriages,  legitimacy,  &c.), 

p.  97. 

: c.  95.  (probate  and  administration),  p.  426-7. 

c.  108.  s.  8.  (judicial  separation),  p.  102. 

22  &  23  Vict  c.  35.  (trustees  and  executors),  p.  314,  341. 
•^^— ^—  c.  56.  (weights  and  measures),  p.  167. 

23  Vict  c.  7.  s.  3.  (medical  men),  p.  51. 

23  &  24  Vict  c.  15.  8.  12.  (defacing  stamps),  p.  231. 

c.  38. 8.  1.  (judgment),  p.  245. 

c.  38.  s.  13.  (intestates'  estate),  p.  408. 

c.  111.  s.  19.  (bankers),  p.  240. 

c.  126.  (C.L.  Pro.  Act,  1860),  (actions,  reple- 
vin), p.  385,  396. 

24  &  25  Vict.  c.  96.  s.  103.  (o£Eences  against  Larceny  Act), 

p.  15. 

'  c.  97.  s.  61.  (injuries  to  property),  p.  14. 

c.  134.  (bankruptcy),  p.  425-6,  428. 

25  &  26  Vict.  c.  18.  s.  19,  20.  (trade  marks — implied  war- 
ranty), p.  157. 

c.  20.  (Habeas  Corpus),  p.  416. 


-  c  38.  (liquors),  p.  168. 

-  c.  63  (shipping),  p.  265,  273. 
c.  89.  (joint  stock  companies),  p.  178. 


26  &  27  Vict  c.  41.  (innkeepers),  p.  358-360. 
c.  105.  (bills  and  notes),  p.  210, 240. 

STOLEN  GOODS, 

sale,  pledge,  or  deUvery  of;  15,  148,  174,  207,  237. 

STOPPAGE  IN  TRANSITU,  367. 

STRANDING,  295. 

SUBTRACTION,  82. 

SURETY, 

guaranty  defined,  255. 

where  one  person  induces  a  tradesman  to  supply  goods  to 

another,  256. 
enactments  of  the  Statute  of  Frauds  as  to  guaranties,  256. 
consideration  for  a  guaranty,  258. 
extent  of  liability,  259. 
misrepresentation  practised  on  a,  259. 
discharge  of,  260. 
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SURETT— (commsed). 
TCimbnneiiieiit  c/t,  260. 
right  of  foretj  to  diieharge  liabilitf,  261. 
oontribotion  between  niretiea,  261. 
right  of  toretj  to  the  creditoi^s  Meiirities»  261. . 

TAXES, 

liabOitj  to,  140. 

TENANTS.    See  Lavdlobds  and  Tebakts. 
disturbance  of,  83. 

THREATS,  8. 

TIMBER.    See  Trbes. 
what  is,  77. 
waste  in,  77. 

TIME, 

for  perfi>rmanoe  of  a  oontncty  68. 
"month,"  68. 

TITHE  RENT-CHARGE,  141. 

TITLE, 

slander  of,  28. 

TORTS.    See  Rights  asd  Wbokgs. 
defined,  365. 
transaetions  which  have  a  contractive,  a  tortious,  and  a 

criminal  aspect,  or  which  constitute  both  a  tort  and  a 

felony,  365,  384 
joint  tort,  383. 
tort  of  an  in&nt,  385. 
tort  of  a  wife,  106. 
damages  in  actions  of  tort,  405. 
responsibility  for  consequences  of  tort,  365. 
liability  of  executors  and  administrators  in   matters    of 

tort,  312. 
liability  of  principal  for  agent's  tort,  340. 

I.  Injuries  affecting  corporal  security. 

direct  or  consequential,  2. 

unavoidable,  2. 

accidental,  2. 

by  mistake,  2. 

through  plaintiff's  negligence,  2. 

evil  intent,  2. 

threats,  3. 

assault,  3. 

battery,  3. 

wounding,  4. 

mayhem,  4. 
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TORTS— (confc'nii«d)- 

assault  and  battery  in  defence,  4. 

forcible  ejection  or  entry,  4. 

putting  down  an  affray,  5. 

where  mayhem  is  excusable,  5. 

disproportionate  injury  in  return,  6. 

injuries  from  nuisances,  6-8. 

injuries  from  negligence  or  carelessness,  8. 

injuries  from  furious  or  careless  driving,  8. 

duty  of  persons  driving  and  walking,  9. 

injuries  to  th^  health,  6,  9,  75. 

action  by  personal  representative  of  a  person  killed  by  a 

tort,  9. 

of  married  women,  106. 

II.  Injuries  affecting  corporal  hberty, 

corporal  liberty  defined,  11. 

how  violated,  11. 

in  what  wrongful  or  &lse  imprisonment  consists,  11. 

authority  of  a  justice  of  the  peace  to  arrest,  12. 

where  a  constable  may  arrest  without  warrant,  12. 

where  a  private  person  may  arrest  without  warrant,  12. 

arrest  of  a  person  about   to  leave  England  to  avoid  a 

demand,  1 5. 
confining  a  person  of  unsound  mind,  16, 
amount  of  damages,  16. 

III.  Injuries  to  character  and  reputation^  18     See  Libel — 

Slandeb. 

IV.  Malicious  prosecution,  27. 

V.  Injuries  affecting  proprietary  rights,  72. 

1.  in  real  property,  72. 

ouster,  72. 

abatement,  72. 

intrusion,  72, 

disseisin,  72. 

deforcement,  73. 
trespass,  73. 
nuisances,  74. 
waste,  76. 
subtraction,  82. 
disturbance,  82. 

endangering  another's  buildings,  83. 
introducing  explosive  materials,  84. 
negligence  in  regard  to  gas,  84. 
damages  for  the  obstruction  of  a  right,  85. 
damages  recoverable  by  lessee  and  reversioner,  85, 

2.  in  personal  property,  86. 

deprivation  of  possession,  86. 


494  INDEX. 

TGRTS^etmtinued). 
damage,  86. 
wTongfU  taking,  86. 
wroogfbl  detainer,  86. 
naing  another'a  trade  mukSf  86. 

TRADE. 

noisy,  noxiont,  or  offensive,  6,  75. 
contracts  in  restraint  of,  59. 

TRADE  MARKS, 
using  another's,  86. 
impUed  warranty  as  to,  157. 

TREES.    See  Timbrb. 
ownership  of,  128. 
ii^uries  to,  73. 
property  in,  128,  142. 
waste  in,  77. 

TRESPASS, 

definition  of  a  trespass,  73. 

vi  et  armis,  391. 

instances  of,  73. 

action  by  tenant  and  reYerrioner  for  injury  to  buildings  or 

trees,  73. 
destroying  dogs  and  cats,  when  trespassing,  or  otherwise,  73. 
expelling  a  trespasser,  73. 
damages  for  trespass,  73. 
action  of  trespass,  390. 

trespass  on  the  case,  390. 

trespass  de  bonis  asportatis,  392. 

trespass  quare  clausum  fregit,  398. 

TROVER,  392. 

TRUSTEE. 

action  agaiEist  a  trustee  for  trust  money,  315. 

TUTOR. 

term  senrant  legally  applies  to,  316. 

UNDERWRITERS,  286. 

UNSOUND  MIND,  PERSONS  OF, 
confining,  16. 
marriage  o^  92. 
contracts  and  other  aets  of,  53-4,  56. 

USANCES,  221. 

USURY,  249,  250. 

VADIUM,  303,  306. 
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VAULTS, 

dangeronfl,  7. 

VENDORS    AND    PURCHASEB8.        See    Coktracts— 
Damaobs. 
power  of  disposal,  148. 
sale  after  execution,  148, 
sale  bj  a  person  who  lias  not  the  property  in  the  goods,  14, 

15, 148. 
effect  of  frandulent  sale,  150. 
Terbal  contract,  151.    ' 
written  contract,  151. 
deUyery  and  acceptance,  153. 
anctioneer  or  broker  the  agent  of  both  parties,  1 53. 
retracting  an  offer,  154. 
warranty,  154. 
express,  154. 
implied,  154. 
remedy  for  breach  of  warranty,  123. 
non-disclosure  of  defects,  158. 
sale  by  sample,  158. 
sale  with  all  fitults,  160. 
effect  of  contract  of  sale,  161. 
where  the  property  passes,  161. 
risk,  163. 

deliyery  on  sale  or  return,  163. 
right  to  the  price  and  the  goods,  34,  164. 
vendor's  duty  to  deliver,  164. 
delivery  to  an  agent,  164. 
vendor's  refusal  to  deliver,  164. 
purchaser's  refusal  to  accept  the  goods,  165. 
wilful  misrepresentation  by  vendor,  165. 
sale  without  stipulation  as  to  price,  165. 
neglect  to  pay  price,  166. 
right  to  recover  back  the  price,  60-1. 
efiect  of  provision  for  avoidance  of  a  contract,  166. 
rescinding  or  altering  a  contract,  166. 
sale  of  the  goodwill,  166. 
contracts  and  covenants  to  sell  or  transfer  property  do  not 

constitute  a  legal  charge,  167. 
vendors  and  purchasers  of  real  estate  and  chattels  real, 

168. 
sales  by  improper  weights  and  measures,  167. 
sale  of  coals,  167. 
sale  of  liquors,  168. 
sale  of  certain  articles  to  brewers,  168. 

WAGERS,  60. 
WALLS,  128. 
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WABD.    See  Guasdian  aud  Wasd. 

WABEHOUSEMEN, 
xesponnbility  of,  307. 
lien  o^  176. 
may  sue,  342. 

WABRANT  OF  ATTORNEY,  243. 

WARRANTY, 

on  a  sale,  154. 

express,  154. 

implied,  155. 

in  Tarions  cases,  155-7. 

as  to  number,  qoantitj,  measure,  or  weight,  157. 

in  a  policy,  296. 

as  to  trade-marks,  157. 

WARRENS, 

waste  in,  80. 

WASTE, 

defined,  76. 

Yolmitary  or  permissiye,  77. 

equitable,  78. 

different  kinds  of  Yoluntary  waste,  77. 

in  trees  and  hedges,  77. 

for  what  purposes  tenant  for  life  may  cut  timber,  77. 

what  is  timber,  77. 

*  without  impeachment  of  waste,*  78-9. 

destruction  of  germins,  trees  about  a  house,  firuit  trees,  and 

fences,  78. 
rights  of  tenant  for  life  without  impeachment  of  waste,  78. 
rights  of  tenant  for  years,  78. 
in  buildings,  79. 
as  regards  mines  and  pits,  79. 
altering  the  property,  79. 
destruction  of  heirlooms,  80. 
as  regards  living  creatures,  80. 
by  tenants  in  fee,  in  tail,  for  life,  or  for  years,  80. 
inspection  of  premises  by  lessor,  81. 
by  ecclesiastical  persons,  81. 
by  the  lord  or  tenants  of  a  manor,  81. 

WASTE  LAND,  128. 

WATER, 

spout  or  projection  causing  water  to  descend  on  another's 

property,  75. 
injury  to  well,  spring,  or  watercourse,  76. 
right  to  use  o^  122-3,  130. 
servitude  of  receiving  and  discharging,  123. 


INDEX. 

WATER— (conft*wMC(f). 

passage  for  waste  water,  123. 
binking  wells,  123. 

WAY, 

disturbance  of  right  of,  83. 
repair  of,  104. 

WEAKNESS  OF  MIND, 
in  a  party  to  a  contract,  54. 

WELLS, 

unguarded,  7. 
sinking,  123. 

WHARFINGERS, 

responsibility  of,  307. 
lien  of,  176: 

WINDOWS, 

breaking  or  carrying  away,  79. 

obstructing  or  darkening,  124-6. 

licence  to  open,  126. 

making  new  windows  or  altering  windows,  124-5. 

opening  a  window  overlooking  another's  grounds,  76. 

WINE, 

sale  of  bad,  9. 

WITNESSES.    See  Evidence. 

WOOD, 

sale  of,  42. 

WORKMAN.    See  Masteb  and  Sebvant. 

WOUNDING,  4. 

WRONGS.    See  Rights  and  Wbongs— Tobts. 

YEAR  TO  YEAR,  TENANCY  FROM, 
how  created,  132. 
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